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PREFACE

The Correctional Law Review is one of more than 50 projects

that together constitute the Criminal Law Review, a compre-

hensive examination of all federal law concerning crime and

the criminal justice system. The Correctional Law Review,

although only one part of the larger study, is nonetheless a

major and important study in its own right. It is concerned

principally with the five following pieces of f_ederal leqis-

lation:

, the Solicitor General Act

. the Penitenti.ary Act

. the Parole Act
, the Prisons and Reformatories Act, and

the Tr.ansf_er of Offenders Act.

In addition, certain parts of the Criminal Code and other

federal statutes which touch on correctional matters will be

reviewed.

The first product of the Correctional Law Review was the

First Consultation Paper, which identified most of the issues

requiring examination in the course of the study. This Paper

was given wide distribution in February 1984. In the follow-

ing 14-month period consultations took place, and formal sub-

missions were received from most provincial and territorial

jurisdictions, and also from church and after-care agencies,

victims' groups, an employee's organization, the Canadian

Association of Paroling Authorities, one parole board, and a

single academic. No responses were received, however, from

any groups representing the police, the judiciary or criminal

lawyers. It is anticipated that representatives from these

important groups will be heard from in this, the second,

round of public consultations. In addition, the view of

inmates and correctiona..l staff will. be directly solicited.



Since the completion of the fi.rst consultation, a special

round of provincial consultations has been carried out. This

was deemed necessary to ensure adequate treatment could be

given to Eeder.al-provincial issues. Therefore, whenever

appropriate, the results of both the first round of consulta-

tions and the provincial consultations have been reflected in

this Working Paper.

The second round of consultations is being conducted on the

basis of a series of Working Papers. A list of the proposed

Working Papers is attached as Appendix A. The Working Group

of the Correctional Law Review, which is composed of repre-

sentatives of the Cor_rectional Service of Canada (CSC), the

National Parole Board (NPB), the Secretariat of the Ministry

of the Solicitor General, and the federal Department of

Justice, seeks written responses from all. interested groups

and individuals.

The Working Group will hold a.f.ull round of consultations

after all the Working Papers are released, and will meet with

interested groups and individuals at that time. This will

lead to the preparation of a report to the government. The

responses received by the Working Group will be taken into

account in formulating its final conclusions on the matters

raised in the Working Papers.

Please send all comments to:

Alison MacPhail

Co-ordinator

Correctional Law Review

Ministry of the Solicitor General

340 Laurier Ave. West

Ottawa, Ontario

R1A OP8



(iii) 

MENTAL HEALTH SERVICES FOR PENITENTIARY INMATES 

EXECUTIVE SUMMARY 

INTRODUCTION 

Outlines the aims of the paper, which are to: 

- examine and discuss questions surrounding mental health 

services for penitentiary federal inmates that can be 
addressed in federal correctional legislation; 

- put questions concerning mentally disordered offenders in 
context by providing a sense of the mental health service 

problem in broad terms; and 

- present proposals For consultation that attempt to provide a 
legal framework that will allow reliable programs and treat-
ments of benefit to the inmate. 

PART I 

Sets out the dimensions of the mental health services problem, 
provides necessary definitional and statistical data and dis-
cusses the critical issue of jurisdiction. 

PART II 

Examines the nature and scope of a right of treatment, and any 

legal and practical limits that may confine an obligation to 
provide treatment to mentally disordered offenders. Attempts to 
define a right or obligation respecting mental health services in 
federal correctional legislation. 
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PART III 

Reviews the issue of consent to treatment, and the right to 
refuse treatment. The requirements of informed consent are set 
out and the substance of legislation to govern consent issues is 
examined. 

PART IV 

Addresses the issue of force-feeding and attempts to resolve the 
ambiguity which faces both correctional administrators and 
inmates in force-feeding situations. 

PART V 

Examines the changes that would be required in legal rules to 
ensure that mental health needs of offenders are taken into 
account at such critical points as placement, classification, 
transfer, disciplinary proceedings and parole release or mandat-
ory supervision decisions. 

PART VI 

Examines the issue of transfer of mentally disordered federal 
inmates to provincial health facilities, and reviews options for 
dealing with the problem. 

PART VII 

Reviews issues related to confidentiality of medical records and 
the inmate-patient's right to know what is on his or her own 
file, and the concern that arises when the doctor's ethical res-
ponsibility regarding confidentiality and the patient's interest 
in keeping matters private conflicts with the professional need 
to share information, or with the institutional or public 
interest in being forewarned about risks of patient "dangerous-
ness". 
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MENTAL HEALTH SERVICES FOR PENITENTIARY INMATES 

INTRODUCTION 

This Working Paper is one in a series of papers produced by 
the Correctional Law Review. A Framework for the Correc-
tional Law Review  (June, 1986) set out the constitutional and 
legislative framework governing the prison and parole system, 
outlined the relevance of certain international laws and 
treaties, the influence of case law, the potential impact of 
the Canadian Charter of Rights and Freedoms  and considera-
tions affecting decisions to review the current legal frame-
work. This paper carries forward several of the themes 
raised in that paper and discusses questions surrounding 
mental health services for federal inmates that can be 
addressed in federal correctional legislation. 

The immediate context of this paper is the policy framework 
For the Criminal Law Review as a whole which was developed in 
The Criminal Law in Canadian Societyl, together with the 
first two Working Papers of the Correctional Law Review 
(Correctional Philosophy  and the Framework paper mentioned 
above). In a broader perspective this paper reflects the 
concerns of a number of reports or studies dealing with 
mental health needs and programs at the federal leve1. 2  

The issues surrounding mentally disordered inmates are parti-
cularly complex. The purpose of this paper is to provide an 
up-to-date description of the mental health needs of inmates 
and the services currently available, and, most importantly, 
to discuss issues that can be addressed in correctional 
legislation. 

It is not intended that the paper will deal with all the 
mental health service delivery problems that face the system, 
but rather that it will examine the narrower issue of what 
federal correctional legislation can do. The problems of 
mental health services cut across both our health care and 
criminal justice systems. However, given the mandate of the 
Correctional Law Review, the focus of this paper is necessa-
rily a limited one. Although the paper contains a discussion 
of the larger problems surrounding mental health services, 
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and points to the need to address service delivery and 
operational problems, it does so to provide the context 
within which the narrower questions (such as right to 
treatment and confidentiality of records) that are amenable 
to federal correctional legislation, can be addressed. At 
the same time, the broader operational issues are being dealt 
with by way of a major project currently being carried out 
within the Correctional Service of Canada (CSC). 

Part I of this paper attempts to put the whole mental health 
services issue in context by providing a sense of the problem 
in broad terms; by setting out necessary definitional and 
statistical data, as well as outlining the current structure 
for delivery of mental health services to Penitentiary in-
mates, and by discussing the critical issue of jurisdiction. 

Parts II to VII address issues in developing legislation to 
govern mentally disordered inmates; examined are issues 
related to a right to treatment and the nature and scope of 
such a right, the right to refuse treatment, force-feeding, 
transfers to provincial facilities, confidentiality of 
medical/treatment records, and the implications of these 
matters in regard to institutional decision-making. Refer-
ence is made to the Canadian Charter of Rights and Freedoms  
and its  impact  upon the mental health needs of inmates. At 
the conclusion of each section, proposals as to what should 
be contained in federal corrections legislation have been 
made to generate discussion. These proposals are consistent 
with the approach developed in the Framework Paper,  which 
examined the reasons why matters governing inmate rights 
should be specified in statute or regulation. 

One reason is that legislative provisions are particularly 
important where the Charter is concerned. Because the 
Charter is drafted in general, abstract terms, legislative 
provisions play a crucial role in articulating and clarifying 
Charter rights and any restrictions on them that are neces-
sary in the corrections context. This latter point is most 
significant, as limitations or restrictions on Charter rights 
must be "prescribed by law", and it appears that limitations 
in policy directives may not be consistent with the Charter's 
demands. 
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In addition, development of legislative provisions at this 
time appears vastly preferable to a future of incremental and 
potentially inconsistent change forced upon the correctional 
system by the courts. Although judicial intervention plays 
an important role in providing outside inspection and 
scrutiny, the courts should be relied on as a last resort, 
rather than a first measure. In short, there is a need for 
legislative provisions to be developed in a way which does 
justice to  ail participants, in an effort to improve their 
collective enterprise. Litigation, in contrast, results in a 
win or loss for one side or the other, and often results in 
maximizing polarity. 

In considering long-term solutions, the need to resort to the 
courts should be avoided by developing legislative rules that 
recognize yet structure discretion consistent with principles 

that are understandable to inmates, prison staff and adminis-
trators, and the public. Legislative rules that are based on 
clearly stated principles and objectives would structure dis-
cretion to allow for the necessary degree of flexibility 
while ensuring the greatest possible degree of accounta-
bility. 

It should be noted that the proposals in this paper do not 
represent the government's position, as no decisions have 

been taken concerning appropriate legislation. At this 
stage, the proposals are intended to raise issues for discu-
ssion and consultation. The government is not committed to a 
particular course of action, but is actively soliciting 
public and professional input before a final determination is 
made. 

Before setting out the dimensions of the mental health ser-
vices problem it is useful to discuss the meaning of "mental 

health services" as used in this paper. It is important to 
understand not only what the term means to correctional and 
professional staff working with inmates, but also what sorts 
of illnesses or disorders are included in the term and what 
types of treatments or programs are contemplated. "Mental 
health services" as used in this paper includes services for 

severe psychiatric illnesses such as those that are suscept- 



ible to acute, sub-acute or chronic long-term care, as well 
as, severe behavioural disorders. This paper relies on the 
classification and terminology used in the Mental Disorders  
Needs Identification Study3  carried out by the Ministry of 
the Solicitor General (see Appendix B). Although the classi-
fication and definitions set out in that study may be subject 
to criticism, they do provide a basis for discussion. It 
will be appreciated at once that "mental health services" is 
not confined to services for recognized psychiatric ill-
nesses; moreover, the term implies reliance on a wide range 
of professionals including medical, nursing, psychological 
and chaplaincy personnel. 

In 1972 when the Chalke Report4 recommended the construction 
of regional psychiatric centres, the Focus of attention was 
on (1) psychiatric illness of an acute nature (such as 
psychosis, severe depression, panic attacks, confusional 
states or toxic reactions) requiring medical treatment in a 
hospital for up to 60 days, (2) sub-acute psychiatric ill-
nesses, as above, but requiring treatment for more than two 
months, and (3) chronic patients including those suffering 
from schizophrenia, epilepsy, organic brain damage, or mental 
retardation, and requiring continuing care. 

However, there is a large group of inmates suffering not from 
acute or chronic psychiatric illnesses but from severe beha-
vioural disorders or other deficiencies. Included in this 
category are persons suffering from severe (1) alcohol or 
drug problems, (2) sexual dysfunction, (3) violence or 
aggression control problems, (4) stress management deficien-
cies, (5) depression other than above, (6) thought disorders 
of a non-acute type, and (7) lack of life skills or other 
social/cultural skills. 

Treatment of the acutely ill has generally been by way of 
drug therapy under medical supervision, either within the 
penitentiary health service or on transfer to a provincial 
facility. Behavioural disorders or deficiencies, by con-
trast, tend to be approached from a therapeutic/ counsel-
ling/education perspective, frequently in the form of group 
sessions. Treatment, programs, and services are found to be 



useful at the pre-release stage in the institution as well as

after release on parole or mandatory supervision in the com-

muni+:y. To date, an emphasis has been given to treatment of

severe psvchi.atYic disorders. The Carson Report,5 the

Nielsen Report,6 and the Needs Identification Studv7 sugqest

that there is an increasing demand for mental health services

for behavioural disorders as well as for psychiatric ill.-

nesses. In addressing mental health services for pPniten-

ti.ar.v inmates, the concern is not simply that the "certi.fi-

ab.ly insane" he separated from the general prison population,

nor is it just that the acutely ill be given psychiatr.ic-

treatment and care. The concern now is also that the large

category of inmates with behavioural disorders be given

proper treatment. Group programS of a therapeutic-educative

nature can be delivered, and if they're not provided, the

individuals conc.erned, their fellow inmates, and the. staff of

the penitentiaries may suffer stress and unnecessary

violence.

As with psychiatric care and treatment, there is no guarantee

that such programs provide a "cure" for reci.divism. However,

access to both psychiatric and therapPutic-educat-ive programs

is consistent with the statement of purpose of corrections

set out in the Correctional Philosophy Working Paper, which

places high priority on encouraging offenders to prepare for

eventual release and successful re-inteqration into society

through the provision of a. wide range of program opportuni-

ties responsive to their individuaJ. needs. A larqe number of

offenders come into the correctional svstem with multiple

problems, incluciing psychiatric and behavioural disorders,

which may contribute to their criminality. Society and the

correctional svstem want to help the offender deal with these

problems.

Providing programs, however, raises questions of resources.

In an era of economic restraint, it must be recognized that

the larger, and perhaps most intractable, issue is that of

resource allocation. Yet at the same time the provision of

needed mental health services has been identified as a prior-

ity by CSC and by varions studies and reports on corrections.



-6  

PART I: DIMENSIONS OF THE MENTAL HEALTH SERVICES PROBLEM 

At the risk of oversimplification, the problem for the cor-
rectional system is that increasing numbers of offenders in 
federal penitentiaries have serious psychiatric illnesses or 
are suffering from a range of serious behavioural disorders.8 
Lack of sufficient treatment or other services for such 
offenders, who constitute 25% or more of the inmate popula-
tion of some federal penitentiaries, gives rise to violence, 
stress, and crises that are damaging to the offender con-
cerned and to other inmates. Moreover, the failure to 
address the basic human needs of so many inmates creates a 
debilitating and demoralizing work environment for staff and 
management. 

The Carson Committee commented on the need for mental health 
services and the inadequacy of present services: 

We think that this situation is seriously 
straining the mental health resources of the 
Service. We heard concerns that disturbed 
offenders disrupt the normal functioning of 
institutions, can irrjtate and provoke other 
inmates, and that they generally interfere with 
the delivery of programs because of the exces-
sive attention they demand from staff. 

Estimates of the proportion of inmates who 
suffer from some form of serious mental distur-
bance range up to 25 per cent. Although 
several specialized regional facilities are 
available, only the most chronic cases  cari  be 
accommodated on a long-term basis. Most cases 
must be quickly returned to their home institu-
tion. We are concerned that seriously dis- 
turbed individuals will be even more disrupted 
by such "bus therapy" that does not attend to 
their underlying problems in a systematic 
fashion.  Administrative  segregation often 
becomes the only possible means of managing 
these individuals within a regular institu-
tional setting. 
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A further problem is that the Service's psychi- 
atrically oriented facilities are hesitant to 
treat inmates who are not clearly mentally ill 
or who are particularly disruptive. There are 
many offenders who fall in the uncertain border 
between normalcy and mental illness, but who 
display both severe mental and behavioural 
problems. Greater attention needs to be 
focused on ways to provide services for this 
marginal population9 . 

The problem, then, is of importance at various levels: at 
the individual level there is a right to have basic health 
needs met; at the administrative level, taking care of the 
basic mental health needs of inmates enhances the working 
environment of staff and the effective and efficient manage-
ment of the prison; for the community, taking seriously the 
mental health needs of offenders promotes security and 
respect for the basic human dignity of persons generally; and 
at the national and international levels, providing for 
offenders' basic health care needs fulfills the requirements 
of law and international obligations, and contributes to a 
more safe, secure and humane society. 

The Size and Nature of the Problem 

A large proportion of the federal penitentiary population is 
in serious need of mental health services. As indicated 
above, these needs fall into two categories. Recent 
estimates are that about 15% of the federal prison population 
suffer from a serious psychiatric illness of an acute, sub-
acute or chronic nature, and an additional 20 - 30% suffer 
from serious illnesses or behavioural disorders that do not 
require medical treatment in a hospital. These illnesses and 
disorders include (1) violence and aggression including 
significant problems in handling extreme anger, (2) serious 
sexual dysfunction; (3) mental/social incompetence, including 
mental retardation and difficulty in coping with everyday 
life without causing serious administrative problems in the 
prison; (4) suicidal tendencies; (5) serious depression; and 
(6) thought disorders and milder depressions responsive to 
treatment without hospitalization.10 



It should be noted that the population identified as being in

need of mental health services does not include the category

of inmates who suffer from serious alcohol or drug abuse,

although many inmates may fall within both categories. When

prisoners with a serious problem in this regard are included,

the percentage of the federal prison population in need of

mental health services almost doubles in every region. It

should also be noted that specific figures an-_ difficult to

interpret, due to the fact that many inmates suffer from

multiple specific behaviour disorders, and different studies

deal with this problPm in different ways. CSC is currently

undertaking a needs identification study which will produce

current figures on the magnitude of the problem and clear up

any ambiguity which may have arisen through comparison of

figures from different studies carried out in the past. The

results of the CSC study are expected to be available in the

fall of 1988.

What health services are currently provided? Latest CSC

figures indicate that there are approximately 1500 federal

inmates suffering from an acute, sub-acute or chronic cate-

gories of mental disorder. CSC has a total of 455 beds for

both psychiatrically and behaviourally disordered inmates -

nearly 300 for acute, sub-acute and chronic i.l_lnesses, with

the remainder for inmates with special problems such as those

who are sex offenders or those with personality or behavior

disorders.

These figures, as well as the Needs Identification Study and

Operational and Resource Management Review No. 11, Review of

Mental Health Servicesll, indicate that there are far more

i.ncarcPrated offenders in need of mental health services than

are currently being treated. In addition, problems remain in

the delivery of health services to inmates on parole, mandat-

ory supervision and the large proportion of inmates currently

estimated to be suffering from one or more behavioural dis-

orders.

To address behavioural disorders, various treatment-oriented

or educational programs are offered, in both regional psychi-

atric centres and penitentiaries, with a specialized focus
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such as alcohol abuse, drug abuse, how to handle aggression 
and anger, sexual dysfunction, and life skills. In parti-
cular institutions, when inmates who suffer from substance 
abuse are included, up to 60% of the population is said to be 
in need of such mental health services. The Nielsen Task  
Force Report on The Justice System commented on the problem 
in these terms: 

Although it is sometimes suggested that peni-
tentiaries should cease trying to fulfill aims 
beyond punishment and incapacitation, the study 
team has concluded that the other efforts which 
go on inside the penitentiary (although some 
could be done more effectively and efficiently) 
are justified, and their abandonment would be 
irresponsible on government's part. 

People who end up in prison present a multipli-
city problems (sic): 40 per cent are function- 
ally illiterate; at least as many have a drug 
or alcohol dependency; and most have few mar-
ketable skills and a history of sporadic 
employment; many have learning disabilities, 
poor social skills, family problems, a low 
maturation. A few have severe mental disorders 
but cannot be accommodated by the mental health 
system. Far from concluding that the effort to 
deal with these problems is a "frill" which 
cannot be justified in an era of restraint, the 
study team finds that discouragingly little is 
being done about these problems. 12  

Another factor bears further investigation. Relying largely 
on American analysis, the suggestion is made that in recent 
years the mentally disordered are being "criminalized". The 
argument is that with the closing down of large psychiatric 
institutions and the treatment of mentally ill persons in 
community-based facilities or on an out-patient basis, more 
and more mentally ill offenders, instead of being diverted 

into the health care system, are being diverted into the 
prisons. While it is difficult to make an absolute judgment 
about the so-called "criminalization" of the mentally dis-
ordered, it is clear that further empirical evidence is 
needed. 
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Jurisdiction 

A fundamental question arising from the problem of providing 
mental health services for penitentiary inmates is one of 
responsibility or jurisdiction of the federal and provincial 
governments. Two issues arise: (1) whose responsibility is 
the provision of service, and (2) what can or should be done 
about the regional inequality of services which is caused by 
variations in the health services provided at the provincial 
level. 

The issues are important and complex, but for the purposes of 
this paper it is accepted that health care, including mental 
health, is the constitutional responsibility of the prov-
inces. However, the federal government has the constitution-
al responsibility for penitentiaries and thus the custody and 
care of all inmates received into penitentiary. (Section 
16(1) of the Penitentiary Act provides for a period of time 
-usually 30 days- during which inmates sentenced to two years 
or more remain in provincial custody to permit them to file 
an appeal unless they waive their right to do so). 

The Ouimet Committee stated in 1969, and it has remained 
true, however, that "there are instances where provincial 
authorities flatly refuse to accept for treatment mentally 
disordered inmates from the penitentiary. The theory of the 
officials who do not wish to accept these inmates for treat-
ment is based upon the proposition that the penitentiaries 
should provide their own mental health services. It is more 
important that all available services be employed to their 
fullest extent than individuals to suffer severely because 
one governmental agency insists that the responsibility lies 
with another governmental agency. The Canadian Committee on 
Corrections recognizes a need for the federal government to 
provide additional resources." 13  

Accordingly, the Regional Psychiatric Centres (RPC) were set 
up during the 1970's in order to fill gaps in available 
provincial service for federal inmates. Analogous provisions 
have been made for the Canadian Armed Forces and the RCMP. 
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Medical services have also been established in peniten-
tiaries, through qualified professionals employed by the 
federal government or through purchase of service from the 
private sector. 

Some disagreement over who should pay arises from the joint 
federal-provincial medicare scheme and the various provincial 
health acts under which "residents" of a province are 
entitled to receive "insured services" at no cost. For 
example, the British Columbia Mental Health Act  states that 
every resident of the Province is entitled to receive service 
and accommodation in the facilities created pursuant to the 
Act. Are penitentiary inmates "residents" of a province for 
the purpose of the Mental Health Act and medicare legisla-
tion? The Alberta Health Care Insurance Act, for example, 
appears to exclude penitentiary inmates from Alberta medicare 
and excludes, as well, members of the RCMP and the Armed 
Forces. The Canada Health Act  expressly exempts from medi-
care legislation "a person serving a term of imprisonment in 
a penitentiary as defined in the Penitentiary Act".  It would 
seem therefore, that federal authorities must pay for medical 
services for penitentiary inmates independently of any 
provincial medicare scheme. This is also true of offenders 
on day parole, who are deemed to be serving their sentence in 
penitentiaries. Offenders in the community on parole and 
mandatory supervision, however, are covered by provincial 
medicare schemes. 

In short, the federal government provides for the health care 
needs of persons sentenced to penitentiary terms. If the 
federal government feels that it could provide health care 
services to federal inmates more efficiently by having a 
certain range of medical services included under the medicare 
agreements with particular provinces, then that option is 
open to the federal government when the federal-provincial 
medicare cost-sharing agreement comes up for re-negotiation. 

Otherwise, the federal government can provide its own medical 
services or purchase them from the private sector. The issue 
would appear to be more a question of who pays and how the 
services are delivered than they are of jurisdiction per se. 
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The related issue of inequality of service is sometimes mixed

with the jurisdictional issue. As can be seen above,

especially on release, availabi.lity of public mental. health

services may vary from province to province. The same issue

arises when an inmate is transferred to a provincial mental
health facility. Peni_tent.iary inmates in one province, for

example, may have the benefit of a broader range of services

than inmates in another province. Such provincial

differences arise from differences in weal.th and political

priorities in the various provinces. However, the federal

government's constitutional responsibility for penitentiary

inmates is not altered by either parole release or transfer

to a provincial. health facility; such inmates remain under

the jurisdiction of CSC until the expiration of their

sentence. In meeting its responsibilities, CSC may have to

consider supplementing provincial services in order to remove

disparities for federal inmates.

Hospital Orders

Proposed amendments to the Criminal Code pertaining to mental

disorders provide for a court, at time of sentencing and with

the consent of the Crown, the offender, and the hospital, to

make hospital orders. The court would be able to order

persons suffering from mental disorder in acute phase, for

whom immediate treatment is urgently needed, to serve up to
60 days in a psychiatric facility.

Hospital orders present several issues that relate to costs,

such as whether the federal government will cost-share any of

the costs of the provincial administration of hospital orders

imposed upon offenders who will eventually go to peniten-
tiary. Such issues are beyond the scope of this paper..
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PART II: RIGHT TU TREATMENT

The previous section described the present system of mental

health service delivery and many of the problems which it

faces. This section, and those following, narrows the focus

to examine issues that can be addressed in corrections legis-

lation.

In this section of the working paper the nature and scope of

a "right to treatment" is examined and any basis in common

law, statutory law or the Charter for a "right to treatment"

is identified. The matters to be addressed are whether there

is an obligation on the state to provide treatment and the

extent of such an obligation. Also to be considered are the

legal and practical limits confining any obligation to

provide treatment and, finally, the degree to which a right

to treatment should be specified in legislative form.

It is important to distinguish between a legal and a moral

obligation to provide medical services to i.nmates. In every-

day language we tend to use the term "rights" in several dif-

ferent wavs. Sometimes we use "right" to refer to a claim

that the courts will enforce, but often we use the term more

loosely simply to assert a moral claim or a social expecta-

tion which does not have legal force in the sense that a

court would enforce such a claim.

In law, right and daty are often converse sides of the same

coin. Accordingly, where the individual o.f.fender has a right

to treatment in the legal sense, it follows that the state is

obliged, by virtue of a legal duty, to provide treatment.

The failure to do so would give rise to a remedy in the

courts or other appropriate tribunals. In this paper we are

using "right" in the strict legal sense of the word.

Right to Treatment: Pre-Charter

Leaving aside for the moment the impact of the Charter, it

appears that under the law there exists no substantive

general "right" to health services. This may sound strange
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to Canadians covered by a system of medicare which provides 
universal access to a doctor irrespective of ability to pay. 
A perusal of the federal and provincial health acts, however, 
fails to disclose an express right to health services. The 
federal Act at first glance appears to grant a right by 
providing for federal payment of medical care in cooperation 
with the provinces. Section 10 of the Canada Health Act  
states that: 

In order to satisfy the criterion respecting 
universality, the health care insurance plan of 
a province Must entitle one hundred percent of 
the insured persons of the province to the 
insured services... 

Section 12 of the same Act attempts to ensure universal 
access by banning "extra billing" for insured services. The 
question remains, however, whether removing financial and 
other barriers to a doctor's office thereby confers a "right 
to" medical services. An argument might well be made that 
requesting an appointment with a doctor does not give you a 
right to an appointment. The doctor is under no legal duty 
to see you. 

In addition, both federal and provincial health care statutes 
expressly exclude certain classes of persons from coverage 
under the medicare scheme. As already indicated, persons 
"serving a term of imprisonment in a penitentiary" and 
members of the RCMP and the Canadian Forces are expressly 
left out. As a result, federal prisoners have no right to 
health care arising under general health legislation. 

An exception to the fact that the law (with the possible 
exception of the Charter, discussed below) does not, in 
general, recognize a right to health services is drawn for 
persons who, because of age, infirmity or other reason, are 
under the care or guardianship of others. Indeed, the excep-
tion is deemed to be so important in guarding against abuses 
that parents, heads of families and guardians are under a 
duty to provide "necessaries" to children, spouses or other 
persons under their "charge" if that person, by reason of 
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detention, age, illness or insanity, is unable to withdraw

herself or himself frnm that "charge" and unahle to provide

herself or himself with the "necessaries of life". Breach of

that duty under circumstances leading to death, or likely to

endanger the life or cause permanent injury to the health of

the person is a Criminal Code offence. These provisions have

been interpreted to include providing such medical services

as blood tr.ansfusions or insulin treatment.

To date, no prisoner has brought criminal charges against

prison officials for failing to provide necessary mental

health services. For one thing it may be difficult to prove

"permanent injury". Moreover, the Criminal Code sections

were drafted almost ninety years ago and seem to be more con-

cerned with such necessaries as tend to preserve physical.

life than with necessaries in the sense of preserving mental

health.

The present Penitentiary Act contains no specific right to

health services. The Penitentiary Service Regulations (PSRs)

do, however, contain the following:

Medical and Dental Care

16. Every inmate shall be provided, in accord-
ance with directives, with the essential
medical and health care that he requires.

The policy objectives of several of the Commissioner's Direc-

tives are of particular interest. The policy objective of

CD-800, entitled Medical, Dental and Health Care Services is:

To ensure that offenders are provided with
medical, dental and health care services in
keeping with generally accepted practices in
Canadian society.

The policy objective of the CD on Psychological Services

(CD-840) has as its policy objective:

To ensure the provision of psychological
services to offenders in order to assist them
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with the resolution of psychological problems
and behavioural disorders and to help them
learn and adopt socially acceptable behaviour
patterns.

In addition, the policy objective of the CD on Mental Health
Services and Programs ( CD-850) is:

To promote the mental health of offenders by
ensuring appropriate and equitable access to
professional mental health services, thereby
contributing to offenders' adjustment within
the institution and assisting them to become
law-abiding citizens.

While the directives recognize the responsibility of CSC to

provide mental health services to inmates, it is not accepted

that the directives have the status of law in the same way as

statutes and regulations do. The Supreme Court of Canada in

its decision in Martineau and Butters (No.1)14 said that the

directives in question are not 'law' and a court will not
enforce them.

At the present time, whatever their legal status, the health

care directives reflect the policy of the Correctional

Service of Canada. That policy not only recognizes an

implicit duty to provide medical care but it sets a standard

of care, that standard being the range and quality of medical

care available to the public at large.

Right to Treatment and the Charter

There can be no doubt that the Charter is having a profound

effect upon Canadian law. To begin with, being a constitu-

tional document, unlike the Canadian Bill of Rights, it is

part of the supreme law of the land and confers a broad power

on the courts to provide remedies. These remedies include

the ability of the courts to strike down legislation that is

found to be in breach of Charter rights and freedoms. In
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relation to prisoners, the Charter has already had important 
effects on parole procedures, prison transfer decisions and 
other administrative procedures affecting inmates' 
constitutional rights. 15  

Courts have stressed that the Charter is aimed at promoting 
respect for the dignity of persons and at upholding the ideal 
of a person as a rational autonomous individual with a 
capacity for making individual choices. This respect for 
individual conscience and judgement lies at the heart of our 
democratic political tradition.16 Consistent with those 
traditions, the rights and freedoms outlined in the Charter 
are not absolute; section 1 of the Charter states that a 
right or freedom may be limited by law. But the section goes 
on to set a standard against which such limits must be 
justified 17 . 

With respect to mental health services for inmates, section 7 
(life, liberty and security) and section 1 are of major 
importance. In addition, section 12 prohibits "cruel and 
unusual treatment or punishment" and section 15 prohibits 
unequal treatment or discrimination. Each of these provi-
sions will be discussed in regard to impact on a right to 
treatment and its scope. 

Life, Liberty and Security of the Person 

The principal Charter provision for present purposes is 
section 7 which states that "everyone has the right to life, 
liberty and security of the person and the right not to be 
deprived thereof except in accordance with the principles of 
fundamental justice". Although not yet settled, these words 
have been given a broad meaning  »by  several lower courts so 
that the right to life would embrace more than bare physical 
survival and include life of at least a minimal level of 
decency in Canadian society. 

If there is a right to treatment, and conversely, an obliga-
tion to provide treatment under the Charter, what criteria 
define the scope of the obligation or right? 
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What is most problematic is the range of health services that 
may fall within section 7 and the degree to which they must 
be provided by the correctional system. The scope of the 
right to "life" or "security of the person" in terms of 
mental health services may be interpreted by the courts to 
cover psychiatric care and treatment for acute, sub-acute and 
chronic cases as well as mental health or therapeutic 
services for other disorders. 

Cruel and Unusual Treatment or Punishment 

There is a relationship between arbitrary imprisonment and 
cruel and unusual punishment or treatment, as prohibited by 
section 12 of the Charter. Aspects of cruel and unusual 
punishment include arbitrary or capricious punishment, wanton 
and unnecessary punishment, punishment without rational 
penological purpose, and disproportionate or excessive 
punishment. Since these conditions of punishment can be 
equally applicable to treatment, it gives some indication of 
what types of treatment and of which failures to offer 
treatment may be unconstitutional. 

While section 12 of the Charter clearly states that treatment 
cannot be cruel or unusual, higher Canadian courts have not 
as yet interpreted the section in the present context. Some 
assistance can be gained by looking at the American counter-
part to section 12. The United States Supreme Court has said 
that a failure to provide treatment does not constitute cruel 
and unusual punishment unless the failure showed "deliberate 
indifference to serious medical needs of prisoners," such 
deliberate indifference constituting "an unnecessary and 
wanton infliction of pain." 18  The American courts look for a 
series of incidents19 or a pattern of neglect rather than an 
isolated incident. In addition, a "totality of the circums-
tances" test is used in finding wanton neglect. A pattern of 
repeated examples of negligent acts or proof of systemic 
gross deficiencies in staffing, facilities, equipment or 
procedures are looked to as evidence of wanton neglect. 
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Equality of Treatment 

Having argued that there may be a right to treatment and an 

obligation to offer treatment, what implications might follow 

in terms of equal access to services? 

Prior to the Charter the problem was viewed as a moral one, 

dependent for its solution on the political will of 
governments to provide needed resources, both human and 

financial. The common law provided no legal remedy by which 
to enforce a moral expectation of equality under law. While 

statutory enactments that followed the horrors of World 
War II prohibited discrimination based on race, colour, 

religion and other proscribed status or conditions, they 

conferred no general legal right to equality under the law. 

Beyond the common law and human rights legislation, the 

Canadian Bill of Rights purported to guarantee equality 
before the law. The courts, however, interpreted the Bill 

narrowly, holding that it was enough if the law was applied 
equally in its administration; the Bill was construed as 

permitting the courts to turn a blind eye to distinctions 

between groups or classes, providing there was some valid 

legislative objective in drawing the distinction. On this 
basis only arbitrary, capricious or irrational distinctions 

could be found to be invalid. 

The equality provisions of the Canadian Charter of Rights and 
Freedoms were carefully drawn to overcome these earlier gaps 
in the law. The Charter mandates not simply equality before 

the law but also "under the law", as well as equal protection 

of law and equal benefit of the law: 

15.(1) Every individual is equal before and 
under the law and has the right to the equal 
protection and equal benefit of the law without 
discrimination and, in particular, without dis- 
crimination based on race, national or ethnic 
origin, colour, religion, sex, age or mental or 
physical disability. 
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(2) Subsection (1) does not preclude any law, 
program or activity that has as its object the 
amelioration of conditions of disadvantaged 
individuals or groups including those that are 
disadvantaged because of race, national or 
ethnic origin, colour, religion, sex, age or 
mental or physical disability. 

Issues raised by these new requirements for equal treatment 
under the law are several. First, there may be a concern 
over exclusion of federal inmates from the medicare 
legislation, as indicated above. Second, is differential 
access to services including those services offered to 
federal offenders released on day parole as opposed to those 
on full parole or mandatory supervision, now prohibited? 
This problem arises because, as indicated above, persons 
released on full parole and mandatory supervision, being 
regarded as "residents" of the province, are shifted over to 
provincial medicare schemes for health services; day parolees 
are not. Moreover, since a number of provinces do not 
include psychological services as an "insured service" under 
medicare, some prisoners on release have access to needed 
therapeutic programs while others do not unless the federal 
government purchases such services from the private sector. 
Third, does the Charter prohibit differentiation in treatment 
within the prison, such differences not being dependent upon 
different classes of parole release? 

Without going into detail, it is possible to speculate on 
whether excluding federal inmates from medicare legislation 
violates the Charter. It is unlikely that the courts will 
prevent governments from making that kind of distinction in 
delivery of health care services. To find otherwise, the 
court would have to be persuaded that the distinction, 
considering its purposes and effects, is unreasonable, unfair 
and unjustified. 20  

The second issue, variability in availability of health care 
services based on the status of the offender (i.e. whether on 
day parole with access to federal institutional programs or 
on full parole or mandatory supervision and eligible for 
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provincial community-based services) may also invite litiga-

tion under section 15. The argument here is that both groups

of inmates are "similarly situated" and that their status is

not a.legitimate basis for making injurious distinctions.

Again the purpose and effects of the distinction will be

assessed, for not every distinction is a violation of section

15; indeed, to fail to draw distinctions in some cases may be

discriminatory. In making its analysis, the court will be

asked to consider whether the purposes behind the distinction

could have been achieved by some reasonable alternative so as

to avoid any injurious effects.

Distinctions based on residence or region may also raise

questions under section 15. For example, if a wider range of

after-care health services are available to offenders in the

custody of CSC in Ontario than to those in British Columbia,

does this violate Charter rights under section 15? Does the

Charter require uniformity of services regardless of province

or region where the responsibility is a federal one?

Is it permissible for the federal government to fail to

provide basic mental health services in one institution or

region when such services are available in other institutions

or regions? Distinctions based on region or area of resid-

ence alone may raise concerns. Again, the purpose and

effects of the distinctions will have to be assessed.

International Obligations and Standards

International treaties and statements of standards for

prisons have long addressed the state's obligation to provide

basic services to prisoners. The International Covenant on

Civil and Political Rights, to which Canada is a signatory,

states in Article 10 that:

All persons deprived of their liberty shall be
treated with humanity and with respect for the
inherent dignity of the human person.
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The penitentiary system shall comprise 
treatment of prisoners the essential aim of 
which shall be their reformation and social 
rehabilitation. 

While the Covenant is not, in its present form, part of the 
domestic law of Canada, courts are bound to resolve ambigui-
ties in law in favour of an interpretation that is consistent 
with international obligations. 

Canada feels obliged to conform to the United Nations Stan-
dard Minimum Rules for the Treatment of Prisoners, although 
these are not part of  our domestic law. It is useful to note 
Rule 62: 

The medical services of the institution shall 
seek to detect and shall treat any physical or 
mental illnesses or defects which may hamper a 
prisoner's rehabilitation. All necessary 
medical, surgical and psychiatric services 
shall be provided to that end. 

Other Rules provide for the removal of "insane" prisoners to 
mental health facilities and for the treatment of prisoners 
with "mental diseases or abnormalities" in specialized insti-
tutions. While some disagreement may be expressed with 
regard to the detail of the Rules, including their narrow 
focus on medical and psychiatric treatment instead of a 
broader therapeutic approach, the expectation is that some-
thing positive be attempted in the way of offering mental 
health services to prisoners. 

The set of standards developed by the Canadian Criminal 
Justice Association and CSC for Canadian prisons contemplates 
a broad range of mental health care services for prisoners, 
but the specific standards tend to focus on psychiatric 
services on-site with reliance on transfers out to 
"appropriate" mental health facilities in cases of "severe 
emotional disorders". 
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Other Factors

The scope of a right to treatment can also be defined to some

extent by addressing questions such as "what type of need

leads to a right to treatment?"

in the absence of relevant Canadian case law, it is useful to

look at the leading American case of Bowring v. Godwin2l as

it may provide guidance in developing Canadian law. In that

case the court held that the prisoner was entitled to psychi-

atric or psychological services. The case is useful in iden-

tifying positive factors helpful in determining whether

treatment ought to be granted. Those factors include a con-

sideration of availability of any suitable treatment programs

that are known to be effective in treating the disorder:

We therefore hold that Bowring (or any other
prison inmate) is entitled to psychological or
psychiatric treatment if a physician or other
health care provider, exercising ordinary skill
and care at the time of observation, concludes
with reasonable medical certainty (1) that the
prisoner's symptoms evidence a serious disease
or injury; (2) that such disease or injury is
curable or may be substantially alleviated; and
(3) that the potential for harm to the prisoner
by reason of delay or the denial of care would
be substantial.22

The language of the Bowring test has been criticized as

covering only "blatantly obvious" abnormal behaviour and

excluding disorders discoverable only on psvchiatric or

psychological evaluation. Moreover, Bowr.ing's insistence

that the disorder be "curable" or "substantially alleviated"

appears to leave chronic disorders outside the scope of the

rule. Finally, the requirement that there be a risk of

"substantial harm" upon failure to provide services may leave

untouched disorders leadinq to progressive psychic

deterioration and catch only forseeable physical harm, a gap

that ought to be closed.
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Nevertheless, the Bowring case is helpful not only in sugges-
ting criteria that set justifiable limits on the right to 
treatment, but in addressing as well the question of who 
makes the decision as to treatment. Clearly, Bowrinq does 
not impose a duty on doctors to give treatment on demand; 
rather, the right to treatment is no more than a right of 
access to treatment, with the final decision firmly resting 
in medical hands as it does in relation to the public gener-
ally. This is the current practice in CSC under the Commis-
sioner's Directives. 

A related issue concerns whether a right to treatment 
includes a right to a second opinion by outside psychiatrists 
or other mental health professionals of the inmate's choice. 
Second opinions are recognized as a valuable measure and are 
available to the community at large. The Canadian Medical 
Association Code of Ethics states that: 

5. An Ethical Physician will recognize that 
... the patient ... has the right to request of 
that physician opinions from other physicians 
of the patient's choice. 

This right is particularly important in the prison context, 
where the patient cannot simply go to another doctor at 
will. 

Even though recognition of a right to a second opinion could 
mean a significant cost burden, it appears necessary to 
ensure that health measures that are provided in the communi-
ty are available to inmates within an institution. Nonethe-
less, it may be argued that in an institutional environment, 
limits of some sort should be placed on access to second 
opinions. In order to avoid any abuse that may arise through 
frivolous claims to a second opinion, present CSC policy 
imposes a limit. CSC pays for a second opinion where the 
institution's health professionals, or the Regional Manager 
of Health Services, are of the view that it is a legitimate 
demand; otherwise, an inmate can have a second opinion only 
if he or she pays for it. This does mean that inmates with 
sufficient resources will be able to purchase additional 
medical services. On the other hand, it can be argued that 
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these services have been identified as unnecessary by quali-
fied medical personnel who are governed by professional 
standards of medical care, including the CMA provision with 
respect to second opinions quoted above. 

An important question for discussion is therefore whether 
inmates should have an unqualified right to a second opinion, 
as set out in our proposal or whether limits (and the extent 
of such limits) should be placed on such a right in an insti-
tutional context. 

And finally, in attempting to define the extent of a right to 
treatment, regard must be had to, amongst other things, 
public expectations and professional standards of proper 
treatment. This includes knowing the level of professional 
competence and expertise in the area of concern. It may well 
be that public expectations respecting mental health services 
and treatment exceed current medical expertise, with resul-
tant moral, ethical and legal difficulties. 

Undoubtedly, the public has an expectation that inmates suf-
fering from sexual dysfunction, emotional disorders, severe 
stress and aggression management problems, for example, 
should be offered treatment. Institutional management, too, 
often looks to psychiatrists, psychologists, and others for 
assistance in making transfer, disciplinary and release deci-
sions involving persons with behavioural or mental dis-
orders. Some judges, as well, feel that it is "not safe" to 
make a sentencing decision without appropriate psychiatric, 
psychological or medical reports. Society and the official 

prison bureaucracies look to the health professions as an aid 
not only in protecting society but also in bettering prison/ 
parole management and as a means of doing something construc-
tive for the inmate. The call for mental health services is 
clear, yet the limitations of both psychiatry and psychology 

in delivering the expected product is well documented. What-
ever the content of an obligation to treat may be, it cannot 
exceed current levels of professional competence. It will be 

useful to review the limits of professional expertise as a 
relevant factor in determining the content of a right to 

treatment. 
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The problems with reliability of professional decision-making 
in relation to rehabilitative services have been well docu-
mented in a series of impressive reports over the last 
decade. Webster's Deciding Dangerousness: Policy Alterna-
tives For Dangerous Offenders23 reviews the current state of 
the art with particular reference to psychiatry. It is not 
simply a problem of unreliable prediction, however; there is 
a problem of differing views as to appropriate criteria indi-
cative of a specific illness or disorder, such criteria dif-
fering in part by reason of professional training or view-
point. 24  Given problems of categorization or classification, 
it is not surprising to find considerable variation in diag-
noses as well. Moreover, in general, there is little demons-
trated reliability in treatment programs. In 1981, in the 
United States, the Panel on Research on Rehabilitative Tech-
niques reported that "the search for rehabilitative techni-
ques and programs has borne little fruit". The Panel went on 
to urge continuing efforts to find effective treatments for 
prisoners but warned against basing social policy upon an 
assumption of rehabilitation. 25  

Given the many uncertainties to be faced in the delivery of 
mental health services and programs, there is a need for the 
careful, systematic formulation of programs based on the best 
professional judgment. The objectives are reliable programs 
and treatments of benefit to the inmate and, ultimately, to 
society, under conditions which respect the inherent dignity 
and autonomy of the person. The proposals presented through-
out this paper attempt to provide a legal framework that will 
allow these objectives to be accomplished. The first step in 
this regard would be defining a right or obligation respect-
ing mental health services in federal corrections legisla-
tion. It should be noted that these  proposais are set out to 
generate discussion about what such legislative provisions 
should look like, what degree of specificity is appropriate, 
and what impact such  proposais  might have on correctional 
operations. 

1. Federal correctional legislation should explicitly 
recognize that the Commissioner of Corrections has a duty to 
provide needed mental health services to offenders within the 
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custody of Correctional Service of Canada. The determination 
of mental health service needs shall be made by authorized 
medical staff or health services teams. This determination 
should be subject to an offender's right to request a second 
opinion. 

2. "Mental health services" should be defined in federal 
correctional legislation to mean any approved treatment, pro-

gram or service professionally designed and administered for 

the treatment of a mental disorder of thought, mood, percep-
tion, orientation, or memory that significantly impairs 

judgement, behaviour, capacity to recognize reality or 
ability to meet the ordinary demands of life. 

3. Federal correctional legislation should provide for an 

obligation to offer mental health services to persons in the 
custody of Correctional Service of Canada at a level or 
standard that is consistent with standards commonly available 
to the public at large, and to offer programs to meet the 
special needs of inmates. 

Comment 

The definition of mental disorder includes but goes beyond 
psychiatric disorders and contemplates resort to a broad 
range of mental health resources, including psychological, 
nursing, educational, and chaplaincy. The definition is 
derived from the proposed Uniform Mental Health Act.  While 
our definition covers a wide range of illnesses and 
behavioural disorders, it is limited to those that "signific-
antly impair". 
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PART III: CONSENT TO TREATPIENT

Accepting that there is a duty to provide treatment, then, is

there a reciprocal duty to submit to such treatment or is

consent necessary? In reviewing the issue of consent to

treatment, or the right to refuse treatment as it is some-

times called, reference will be made to common law and cons-

titutional principles, to international standards, and to

codes of professional ethics. The requirements of informed

consent (or, conversely, waiver) at common law will be set

out along with an outline of relevant exceptions to the

common law principle. This section will close with an

examination of the substance of legislation to govern consent
issues.

The common law and the Charter both recognize that each indi-

vi.dual enjoys a right to be free of unnecessary and unjusti-

fiable state interference. Each person has a right to

inviolability of the person and to integrity of the person.

These values are reflected in the Criminal Code, (for

example, in the crime of assault) and in the civil law

through an action in damages for battery, trespass, or other

injury to the person. The law provides a remedy for negli-

gence against doctors or others who undertake surgery or

other medical trespasses upon the person that go beyond the

patient's instructions or consent. Inmates are entitled in

general to equal protection and benefit of the law; neither

the common law nor the Charter excludes them from the general

law regarding consent to treatment. The right to be left

alone includes the right to refuse treatment or to discon-

tinue treatment once given. The basis of the right has been

said to be rooted in a right to privacy, or in some cases,

freedom of thought, conscience, or religion.

The common law and the Charter reflect a respect for the dig-

nity of persons, for the person as an autonomous individual

with a capacity to choose and a responsibility for his or her

own decisions and actions. The Charter reflects these values

either expressly or implicitly in various sections but parti-

cularly in section 7, the guarantee of right to security of

the person and the right not to be deprived thereof except in

accordance with principles of fundamental justice. As
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discussed previously, section 1, while authorizing limita-
tions on rights, requires such limits to be prescribed by 
law, as well as to be reasonable and demonstrably justified 
in a free and democratic society. 

Existing CSC policy, contained in CD 803 Consent to Medical,  
Dental and Psychiatric Treatment, recognizes the principle of 
informed consent. The Law Reform Commission of Canada in its 
various reports relating to dispositions and sentences, 26  
health services, and consent to medical care2 7 has invariably 
re-affirmed the general principle of informed consent as a 
requirement of law: 

To ensure the protection of the person, all 
laws, whether federal or provincial, require 
that informed and free consent be given before 
any treatment is undertaken. 28  

However, with few exceptions, the principle of informed con-
sent is not expressly set out in legislation. Some provinces 
do not address the issue of consent at all, and to the extent 
that they do so it is usually under the mental health acts 
providing for compulsory commitment and treatment under cer-
tain conditions. An exception to the general absence of 
legislative direction is found in Quebec where the Civil Code 
recognizes the principle of inviolability of the person and 
the principle of consent to treatment. Unlike other 
provinces' laws, the Quebec Civil Code  also creates a duty, 
binding on all persons, to assist in preserving life in cases 
of emergency. This principle is of relevance because of its 
potential as a springboard for imposing treatment without 
consent in certain cases as outlined below. 

Professional codes of ethics also recognize the principle of 
informed consent. The Canadian Medical Association Code of 
Ethics states as follows: 

5. An Ethical Physician will recognize that 
the patient has the right to accept or reject 
any physician and any medical care recommended 
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to him. The patient having chosen his 
physician, has the right to request of that 
physician opinions from other physicians of the 
patient's choice; 

14. An Ethical Physician will, when the patient 
is unable to give consent, and an agent is 
unavailable to give consent, render such 
therapy as he believes to be in the patient's 
interest. 

Provincial psychological associations also call for informed 
consent. 

A factor that has received attention in the past in relation 
to consent is experimentation. International covenants and 
treaties, professional codes of ethics and the common law 
have all warned about the risks to human dignity and liberty 
arising out of medical experimentation. The leading Canadian 
case of Halushka  v. University of  Saskatchewan 29  involved a 
university student who suffered substantial injury after 
agreeing' to partake in an experiment for a sum of money. 

The court insisted on a standard of full disclosure of risk 
as a pre-condition to a valid consent. 

The Canadian Medical Association's Code of Ethics expounds a 
similar standard: 

Clinical Research 

17...(the doctor) will, before initiating any 
clinical research involvina human beings, 
ensure that such clinical research is appraised 
scientifically and ethically, and approved by a 
responsible committee, and is sufficiently 
planned and supervised that the individuals are 
unlikely to suffer any harm. He will ascertain 
that the previous research and the purpose of 
the experiment justify this additional method 
of investigation. Before proceeding he will 
obtain the consent of those individuals or 
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their agents, and will do so only after 
explaining the purpose of the clinical research 
and any possible health hazard which he can 
foresee. 

Similar restrictions are to be found in ethical standards of 
the various provincial medical associations. In addition, 
the International Covenant on Civil and Political Rights, 
Article 7, prohibits medical or scientific experimentation on 
humans without their "free consent". Our recommendation con-
cerning experimentation, at pp. 34-35 below, is consistent 
with this approach. 

It is no surprise to find that the law requires informed con-
sent, i.e. a voluntary consent made with understanding upon a 
disclosure of risks including the seriousness of the risks 
such as a reasonable person would want to know about as 
relevant to his or her decision to go ahead with the treat-
ment. Thus the case law does not leave it to the doctor to 
disclose such risks as he or she may see fit. Moreover, the 
patient-client is entitled to know the profession's generally 
prevailing opinion of a particular treatment, not just the 
particular doctor's view of the treatment and its risks. In 
short, the patient-doctor relationship is not to be construed 
as a paternal relationship, but rather as a democratic rela-
tionship wherein due respect is paid to the patient's deci-
sion. The law does not require the patient to make a 
"rational" or even a conventional decision. The sole requi-
rements are that the decision be made voluntarily with an 
understanding and competent mind upon disclosure of the risks 
involved. 

Exceptions are made for those who are too ill to exercise an 
informed consent. Under existing provincial mental health 
legislation persons may be found to be incompetent and com-
mitted to a mental health facility involuntarily. The 
criteria for such committals vary. In some provinces, a dis-
tinction is not made between "competency" for committal 
purposes and the capacity to understand and consent to or 
refuse treatment. Once committed, the practice seems to be 
to administer without consent such treatment as the profes- 
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sionals concerned think proper and appropriate. The proposed

Uniform Mental Health Act distinguishes between competency

and consent and provides for the consent even of

involuntarily committed patients. Section 26(14) of the

proposed Act would permit any person who is able "to

understand the subject matter in respect of which consent is

requested and able to appreciate the consequences of giving

or refusing consent" to make an individual choice. The

proposed Act qoes on to provide for substituted consent in

terms roughly parallel to some existing provincial

legislation. That is, where the patient is not able to give

an understanding consent, a decision may be made by next of

kin, an appointed guardian or by a Review Board.

Incompetency under most provincial mental health statutes can

be found where the person (1) is suffering from a mental dis-

order and (2) demonstrates a lack of ability to care for him-

self or herself, (3) is likely to do serious injury to him/

herself, or (4) is likely to injure others. Should behaviour

constituting a "management problem" (given proof of a mental

di.sorder.) justify certification and consequent treatment

without consent? The alternative to certification may be a

transfer to segregation, or to a provincial health facility
on consent.

Provincial criteria for incompetency govern the certification

of federal penitentiary inmates whether the certification is

done on transfer to a provincial facility or to one of the

Regional Psychiatric Centres. Given the variations in certi-
fication criteria from province to province there may be some

inequality of treatment among federal penitentiary inmates as
a whole. The variations, however, may be "demonstrably jus-

tified" and therefore meet the section 1 test, given the

problems that would attend any attempt by the federal govern-

ment to achieve uniformity for its inmates by devising its

own criteria for certification. If the Uniform Mental Health

Act is adopted this particular inequality will disappear.

What criteria ought to govern the decision to impose treat-

ment on a person who lacks capacity to make an understanding
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choice in the matter? The Law Reform Commission of Canada in

Working Paper 43, Behaviour A.lte.ration and Criminal Law,

states that there must be a proportionality between benefits

and risks. Such a proportionality could be said to be

lacking, for example, in the case of an experimental lobotomy

upon a person convicted of an offence of violence, and

allegedly suffering from an inability to handle stress

without resort to violence. The proportionality principle

requires a balancing of the degree of invasion of personal

privacy and autonomy against the risks, the chances of

success, and the foreseeable side effects of treatment.

Related factors include the validity of the proposed

treatment and its acceptance by professionally competent

people. Other cr.iteYia mentioned in the literature would

require that the treatment be intended solely for bene.f_it of

the inmate-patient; that the treatment decision be generally

consistent with the type of treatment decision that would be

made in a non-prison setting; and that the treatment be no

more than is reasonably required to bring the inmate-patient

around to a state of understanding and independent

decision-making.

Where there is an understandinq mind, the consent must be

voluntary and not coerced. This requirement has led the Law

Reform Commission of Canada to say in Working Paper 43 that

treatment offered to i.nmates as a condition to their gaining

early release runs afoul of the risk of coerced treatment.

Indeed, there is some suggestion that any consent obtained in

the atmosphere of a penal institution is by its very nature

coercive and involuntary. The U.S. case of Kaimowitz30

reached this conclusion, holding that an inmate's signing of

a consent form authorizing psychosurgery, intended to reduce

aggressive stimuli. in the brain, was not a true consent; the

contemplated experimental procedure was said to be contrary

to the "right to privacy of the mind".

A distinction should perhaps be drawn between coPrcive condi-

tions which imply an element of unfairness or lack of reason-

ableness and conditions that only weigh heavily towards a

certain conclusion but are no more "coercive" than many other

factors affecting daily decision-making. Inmates suffering

from illiteracy, lack of social skills or alcoholism, for
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example, may not wish to take courses or educative

counselling programs. But is it unfair or coercive to expect

them to take approved programs as a precondition to early
release? Probation often involves "coerced" attendance at

educational or health services. Children are required to

attend school until age 15 years, presumably in the public

interest in an educated, socially skilled citizenry.

Differences in the degree of invasion of bodily integrity

distinguish such behavioural programs from the kind at issue

in Kaimowitz. The United States cases, in general, reflect a

concern for informed consent in prison settings, a concern

that is based upon a recognition of the inherent dignity of

persons with a capacity to choose whether to exercise their

right to privacy. Kaimowitz represents one application of

the principle under circumstances posing a grave risk to the
inmate.

CSC policy requires obtaining consent before treatment in

programs offered at the Regional Psychiatric Centres is
undertaken. Programs at such centres offer treatment to the

severely psychiatrically ill (drug therapy) and qroup coun-

selling for behavioural disorders relating to aggression/

violence and sexual dysfunction. A consent form that is cast

in general terms is used. Supplemental verbal disclosure of

a kind that meets the educational leve7. of the inmate would

be required as in the normal doctor-patient relationship.

However, it may be useful to supplement the consent forms

with additional material that describes the program or treat-

ment involved and includes a statement of the length and

duration of anticipated effects or consequences (both posi-

tive and negative) of any drug therapy involved. The profes-

sional codes of ethics, referred to above, contain useful

criteria for such reasonable, informative disclosure.

With respect to voluntary admissions to Regi.onal Psychiatric

Centres or other health care units within the prison system,

it is not persuasive to argue that an application for admis-

sion must be seen, by itself, as a consent to whatever treat-

ment is prescribed upon entry. The argument is a variation

of the argument that the patient has given an implied waiver

of his right to withdraw consent. Waiver of a right to
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refuse treatment should be clear and unambiguous, just as 
waiver of other constitutional rights, such as the right to 
counsel, must be clear, unambiguous, and made with a 
knowledge and appreciation of the consequences. The recent 

Supreme Court of Canada decision in R. v. Clarkson, 31  while 
addressing waiver of the right to counsel, serves as an 
analogy. The waiver of a constitutional right to refuse or 
withdraw from treatment should not be assumed by virtue only 
of an application for admission to a mental health facility. 
No doubt there can be valid express waivers of a right to 
refuse treatment, but a simple signature on a consent form as 
part of an admissions procedure would not suffice. 

To summarize this part, then, the inmate's voluntary, 
informed consent must be obtained and respected. Even where 
the inmate is "committed" under the provincial health legis-
lation on the ground of incompetency, the evolving test 
appears to be the inmate-patient's informed understanding in 
regard to particular treatment. Absent such capacity to 
understand, substituted choice or consent can be made under 

the relevant provincial statutes. The need for uniformity 
between the provinces in respect of certification criteria 
and consent is apparent. 

Finally, the decision to provide treatment to those who are 
certified to be incompetent and who, moreover, lack capacity 
to understand the consequences of treatment should be 
governed by criteria of reasonableness and proportionality 

not only with respect to the degree of invasion of privacy 
and autonomy but also with respect to the degree of risk 
involved and the likelihood of success. 

4. Federal correctional statutes should expressly recognize 

the principle of voluntary, informed consent to treatment 

made by a person with a capacity to understand the subject 

matter in issue and an appreciation of the consequences of 

his or her decision. 

5. Federal correctional legislation should expressly 

recognize the right of every such person within the custody 

of CSC to refuse treatment. 
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6. Federal correctional legislation should provide that 

a. experimentation should be conducted only within strict 
criteria for professionally approved programs, and with 
the offender's consent. 

b. offenders may participate in therapeutic experimental 
research programs, provided that (1) the program has been 
approved as medically sound and in conformance with 
medically accepted standards; (2) the offender has given 
full voluntary and informed written consent; (3) in the 
case of psychosurgery, electrical stimulation of the 
brain, and aversive conditioning, approval has been given 
by an appropriate court after a hearing to determine that 
the program is sound and that the offender has given 
informed consent. 

c. a program should be considered medically sound and in 
compliance with medically accepted standards only after 
it has been reviewed by a committee established by law to 
evaluate its medical validity. 

d. an offender should be considered to have given informed 
consent only after that consent has been reviewed by an 
independent committee, consisting of lay persons, includ-
ing offenders or ex-offenders. 

e. for the purposes of correctional legislation, "informed 
consent" means that the offender is informed of (1) the 
likely effects, including possible side effects, of the 
procedure; (2) the likelihood and degree of improvement, 
remission, control or cure resulting from the procedure; 
(3) the uncertainty of the benefits and hazards of the 
procedure; (4) the reasonable alternatives to the proce-
dures; and (5) the ability to withdraw at any time. 

Treatment Without Consent 

7. Federal correctional legislation should provide the fol-
lowing: 

a. Where an offender has lost the capacity to give an infor-
med consent, upon an application under the mental health 
act of a province, the offender may be found to be men- 
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tally incompetent, and in such event, the offender's next 
of kin, or guardian, or the director of mental health 
services for the mental health facility may authorize 
appropriate treatment. 

b. Where treatment is given without the offender's personal 
consent, only that treatment shall be administered as is 
the least intrusive means available and feasible to 
restoring the patient to a state of competency. 

c. In an emergency, an offender who is suffering from a 
severe mental disorder and who refuses consent to treat-
ment may be transferred to a provincial mental health 
facility without prior judicial authorization providing 
(i) the offender poses a substantial risk of harm to 

others or to himself or herself; and 
(ii) the Director of the mental health facility consents 

to the transfer and directs such reasonable treat-
ment as may be necessary. 
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PART IV: FORCE FEEDING 

At first glance, force-feeding may be thought to be unrelated 
to mental health services for prisoners, but it raises many 
of the same questions that underlie the right to refuse 
treatment. 

Canadian case law gives no clear answer to the question of 
whether the state is obliged to force feed prisoners or 
others who deliberately and in full understanding refuse 
treatment or the necessaries of life. In a life-threatening 
situation, a Quebec court granted an order authorizing forced 
treatment for surgery for the removal of a wire from the 
throat of a disappointed immigrant who had been refused entry 
into Canada. 32  Mr. Niemiec, the immigrant, had refused to 
consent to allow removal of the wire, saying it was better to 
die than go back to Poland. It is important to note the 
implicit manipulation of governmental officials as a factor 
in the case, as the same may be the case in many hunger 
strikes in the corrections context. Whether this factor was 
present in the mind of the court we do not know, because the 
decision to authorize treatment was expressly based on the 
state duty to preserve life, a duty which the judge found to 
override individual autonomy. As already indicated, the 
Quebec Civil Code imposes an obligation to give treatment in 
emergencies; this may also have coloured the court's approach 
to the case. Moreover, collective notions of the common good 
have issued from Quebec's courts. 

In British Columbia, the Court of Appeal refused to order 
correctional officials to provide medical treatment in order 
to save the life of a fasting Doukhobor inmate, 
Mary Astaforoff, who had made a deliberate and conscious 
decision to starve herself to death. 33  The Court was not 
convinced that there was a duty requiring correctional offi-
cials to force-feed an inmate in such circumstances. Neither 
did the court specify that there was no such duty. 

According to American case law, where the inmate's  refusai of 
treatment appears to be aimed at manipulation of the system 
to his or her immediate gain, the court may override the 
inmate's refusal of necessaries. 
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In one American case involving an application for permission 
to force-feed an Inmate, the dissenting judge was not per-
suaded that the state interest in preserving the life of the 
inmate in order to obtain his conviction on outstanding 
charges overrode the right to privacy and to self-determina-
tion. The judge did not accept that allowing the inmate to 
refrain from eating amounted to assisting in a suicide. 
Rather, he saw it simply as a case of respecting the inmate's 
right to be left alone and to make personal decisions affect-
ing his own well being. The inmate's decision to starve him-
self did not trespass on the rights of others, said the 
judge, and a decision not to force-feed was not aiding a 
suicide but merely leaving it to the inmate to speed the 
natural processes of death. In his dissent Douglas, J., set 
out useful criteria for consideration in developing law in 
this area. 

I would, therefore, require that any prisoner 
seeking to avoid force-feeding must petition 
the institution for a hearing before a neutral 
official to determine (1) that the prisoner has 
no condition or demand he is seeking to extract 
or manipulate from corrections personnel in 
return for his not fasting; (2) that he is com-
petent and is voluntarily and knowingly enter-
ing into his fast with an understanding of the 
consequences; (3) that he has been examined by 
a physician who has explained to him the physi- 
cal phases and reactions his body will endure 
(informed consent); (4) that he executes a 
voluntary release of all civil or criminal lia-
bility (including any claim under 42 U.S.C. 
1983) to the employees and government confining 
him; (5) that he waive appointment of any 
guardian seeking to exercise "substituted judg-
ment" for him when he deteriorates to the point 
of mental incompetency; and (6) that he agree 
that the authorities will neither aid nor 
assist him in any way by medical attention; in 
other words, he must die truly unassisted by 
the government.34 
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CSC policy allows forced feeding in limited cases. CD 825, 
entitled Hunger Strikes, states: 

4. Involuntary feeding procedures shall only 
be used when it has been determined by psychia-
tric advice that the inmate's capacity for 
rational ludgement is impaired and that accord-
ing to medical advice it is the only reasonable 
solution left to preserve life. 

In summary, although Canadian case law does not explicitly 
recognize a "right to die" neither does it set out an express 
duty to preserve the lives of inmates in federal prisons who 
intelligently and with full understanding refuse treatment 
and necessaries even to the point of death. The ambiguity 
which faces both correctional administrators and inmates in 
force-feeding situations must be resolved. 

It is proposed for purposes of consultation that correctional 
legislation should clearly state the general rule that a com-
petent person's decision to refuse all necessaries shall be 
respected, for example: 

8. Federal correctional legislation should provide that the 
Commissioner of Corrections shall not authorize force feeding 
of inmates, and that no person shall force feed an inmate. 

This raises for discussion whether this should be the case 
regardless of the grounds for the decision; whether for 
religious conviction, or for personal or political reasons, 
and whether there should be any exceptions to the general 
rule. 

Where an inmate's physical condition deteriorates to the 
point where hospitalization is necessary, transfer to an out-
side hospital would and should be authorized on medical 
grounds. Medical care, including the possibility of force 
feeding, is then the responsibility of that provincial 
facility, and federal correctional legislaton would no longer 
apply. 
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Where the inmate is judged by a psychiatrist to be incompe-

tent to make r.at.ional. decisions with respect to eating, the

inmate may be transferred to a psychiatr.ic facility and, pur-

suant to the relevant provincial legislation governing the

treatment of persons found incompetent to give or withhold

consent, may be treated. This facility could he a provincial

mental health facility or a CSC treatment or psy.r,hiatric

facility. An exception to the general rule might be framed:

(1) force feeding may only be authorized in CSC facilities in

accordance with the appropriate provincial legislation

governing involuntary treatment.

Is this an appropriate exception?

In addition, we wish to raise for consultation the question

of whether there are situations where an inmate's decision to

starve to death can be said to "trespass on the rights of

others" or actually place the lives of others in danger, and

whether situations of this type could ever justify force

feeding.
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PART V: IMPLICATIONS OF RIGHT TO TREATMENT FOR 
INSTITUTIONAL DECISION-MAKING 

Given a duty to provide treatment (or alternatively a right 
to treatment) and a right to refuse treatment, what implica-
tions flow for institutional decision-making at such critical 
points as placement, classification, transfers, disciplinary 
proceedings and parole release or mandatory supervision deci-
sions? What changes if any would be required in terms of 
existing law or regulation? To begin with, what legal rules 
or policy directives now in place at the above stages of the 
process direct officials to take mental health needs into 
account? 

Intake/Placement 

At the intake or placement stage, the Penitentiary Service 
Regulations require "... an investigation into the medical, 
psychological and social ... condition and history of the 
inmate ...", and placing inmates in an " ... institution that 
seems most appropriate having regard to protection of society 
and ... the program of correctional training considered most 
appropriate for the inmate." Commissioner's Directive 500 
entitled Reception and Orientation of Offenders calls for a 
reception process that will ensure that  ail  new inmates 
undergo a full assessment of their program and security needs 
which may include medical, psychological, psychiatric, voca-
tional and educational assessments (s.2). 

Classification 

Apart from the general statements in the Regulations referred 
to above, there are no specific references to mental health 
needs in the classification process, although the above Com-
missioner's Directive directs officiais  at this stage to take 
into account "program needs of the offender", as well as 
other factors such as security needs, in making placement 
decisions (s.9). 
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Transfers 

On transfer, again there is no specific direction in the 

Regulations respecting mental health needs. The 
Commissioner's Directive on Transfer of Inmates (CD-540) 

provides that one of the reasons for the transfer may be to 

provide adequate medical and psychological treatment (s.11). 

In practice, security needs far outweigh other considerations 

in the transfer process. This is especially so where an 

emergency transfer is undertaken. 

"Crisis transfers" to regional psychiatric centres in B.C. 

and Saskatchewan do occur, as for example on a suicide 

attempt, without the inmate's consent, only pursuant to the 

involuntary committal procedures of the relevant provincial 

mental health legislation, as they are accredited hospitals. 

Kingston will, however, take other involuntary patients 
transferred by CSC into its programs. These transfers in 

B.C. and Saskatchewan are of varying duration under provin-

cial law, ranging from one to 30 days. After the relevant 

time period, the transfer must be reviewed and the inmate 

committed for a longer period or returned to the peniten-

tiary. In the meantime, as indicated in the analysis of 

treatment without consent, mental health needs are attended 

to. 

In general the R.P.C. staff resist requests by management for 

the transfer of prisoners who are not treatable or for whom 

the centre has no appropriate program. A less stringent 

standard would reduce the centres to an incapacitative role 

from their present therapeutic role. 

Crisis transfers out to provincial mental health facilities, 

as with the case of RPC transfers, must meet legislative cri-

teria in the applicable.mental health act and the profes-

sional standards of the staff in question. Thus, a failure 

by CSC to specifically address mental health issues means 

that provincial and professional criteria apply. Most 

provincial mental health legislation does not recognize 
behavioural disorders as a mental illness qualifying for a 

transfer; the proposed Uniform Mental Health Act  does. 
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Disciplinary Proceedings

Regulations and Directives do not address health care needs

in the disciplinary process. An exception is made at the

Regional Psychiatric Centres, where the Case Management

Policy and Procedures Manual states that " ... no inmate

shall fail to earn remission ..." because of mental or physi-

cal disability while he or she is under treatment. In prac-

tice, a mentally disordered inmate may receive special con-

sideration either in the guilt-finding process or in the form

of disciplinary action taken. This, however, is within the

discretion of the particular person in charge.

If dissociation or solitary confinement is awarded as a

punishment in disciplinary proceedings, Divisional Instruc-

tions require a psychological or psychiatric assessment of

inmates, and state that treatment needs are to be taken into

account during dissociation. Should the required report show

some special mental health need, the practice is to remove

the inmate for treatment.

Parole

In the parole process, neither the Parole Act nor the Regula-

tions specifically address mental health needs, although one

of the statutory criteria for parole release is the rehabili-

tative needs of the offender; indeed, the concern for mental

health needs arises largely in the context of offenders

thought to pose a "risk to society", i.e., the dangerous
offender. With regard to this category of offender, the

Parole Policy Manual requires that psychiatric or psychologi-

cal reports be obtained prior to a parole release decision.

The orientation of policy in this respect is not treatment,

but delay in release in order to "protect" the public. On

the other hand, treatment is taken into account prior to

release as a means of reducing risk, and treatment following

release may also be required for the same reasons.

While parole board members may believe an inmate to be in

need of mental health services or programs prior to release,

the inmate may nonetheless be refused entry into those pro-

grams at the Regional Psychiatric Centres for. lack of readi-
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ness for or amenability to treatment. As a result, the 

inmate may feel caught in a cleft between the Parole Board 

telling him to show initiative and get treatment and the RPC 

not admitting him. 

An inmate who is not released on parole by the time he or she 

has served two-thirds of the sentence, will be released on 

mandatory supervision subject to the 1986 amendments to the 

Parole Act  that permit the National Parole Board to refuse 

release of persons otherwise eligible for mandatory super-

vision on the ground that the person is a danger to society. 

Like parolees, offenders on mandatory supervision are under 

the supervision of parole officers and are subject to various 

general or special conditions which may include a requirement 

to attend for treatment at a community based facility. How-

ever, in certain areas there are limited facilities and some 

inmates on release are generally unwilling participants in 

such services. Some community programs, it is said, do not 

like having them as clients. Given the uncertain effect of 

such programs, especially under the above conditions, parole 
officials often feel there is little they can do for the 

mental health needs of the person on mandatory supervision. 

The public has an expectation that protection through super-

vision or treatment can be delivered; it is commonplace to 
observe that very little can be done "to protect" for the 

simple reason that very little has been shown to work. Forc-

ing people to take treatment, moreover, is no answer to a 

call for protection if treatment cannot offer protection. It 

is apparent that parole/prison officials could attempt to 

avoid public criticism by transferring responsibility for 

difficult prisoners, prior to release, to provincial mental 

health facilities in certain cases. The risk here is that 

therapists are called upon to make such therapeutic transfers 

when the therapist is not able, professionally, to say that 

the prisoner is mentally ill or can be treated. It is not 

clear from reading the various reports to what extent frus-

tration over such transfers arises from failure to deal with 

(1) established medical illness as opposed to (2) cases 

posing difficult behavioural problems and a risk of harm to 

others upon release, but not recognized by psychiatrists as 

suffering from an "illness". 
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Transfers to provincial health facilities are examined in

greater detail in a later section. Suffice it to say here

that, setting aside for the moment problems arisinq out of

fear of public criticism and an evident desire to avoid pay-

ing for services, the problem of mental health needs at

parole and mandatory supervision should be governed by the

same principle as that applying within the institution;

namely, an obligation to provide needed services subject to

the principle of informed consent.

As to specific regulations and policies, then, at the criti-

cal decision making stages of placement, classification,

transfers, disciplinary hearings and parole, there is little

express direction with respect to relevance of mental

health. Given their importance it is proposed that legisla-

tion direct officials to take mental health care needs, and

programs and services, into account at each of these stages.

9. Federal correctional legislation should state that in all

significant institutional decision-making processes including

placement, classification, transfers, disciplinary proceed-

ings and release decisions the mental health needs of the

inmate shall be given reasonable consideration along with the

security needs of the institution and the protection of

society.
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PART VI: TRANSFERS TO PROVINCIAL MENTAL HEALTH FACILITIES: 
PENITENTIARY ACT,  SECTIONS 19 AND 20 

Section 19 

It has long been thought desirable to transfer the severely 

mentally ill from penitentiaries to mental hospitals. Even 

if the federal government expands its facilities, there will 
no doubt remain cases where transfer to a provincial mental 

hospital is the most appropriate measure. The Penitentiary  

Act  provides in s.19 for federal and provincial governments 

to enter into agreements in order to facilitate the transfer 

of "mentally ill" or "mentally defective" inmates to a pro-

vincial health facility. Such transfers, however, are not 

common. This part of the working paper reviews this transfer 

issue and the options that can be pursued in dealing with the 

problem. 

Hospitals, by virtue of the constitution, fall within provin-

cial jurisdiction; federal officials have no power to compel 

a provincial hospital to admit penitentiary inmates suffering 

from mental disorders. Indeed, hospitals are governed by 

provincial health legislation which, as a general rule, 
leaves admissions to the discretion of the hospital. Gener-

ally, the legislation does not create a duty to admit to care 

and treatment, although, as already noted, the British 

Columbia Mental Health Act  grants to residents of that 
province an "entitlement" to mental health services offered 

under the Act. In general, however, the common law and sta-

tutory approach is not to grant a right to treatment nor even 

a duty to offer treatment, but to reserve to the government a 

discretion to confer certain social services as it sees fit. 

Since the Charter came into force, it may be argued that the 

extent of governmental discretion in health care matters has 

been reduced. The same can be said of the discretion of 

health care officials. Arguably, the refusal to admit a 

person into hospital care would now be unconstitutional if it 

were based on discriminatory grounds, for example. But lack 

of expertise or of programs suited to the patients' needs may 

not be an improper reason for refusing admission. In any 

event, even where there is a federal-provincial agreement for 
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the transfer of penitentiary inmates under section 19 of the 
Penitentiary Act, the particular hospital may still have 
discretion not to accept a particular patient. 

Apart from problems of whether the inmate meets the Act's 
definition of mental illness as a pre-condition to admission, 
or whether he is a danger to himself or others, other reasons 
have been advanced for the general failure of section 19 to 
accomplish its purposes. Sharpe summarized the factors in 
1983 as follows: 

(i) 	The provinces have inadequate forensic 
psychiatric facilities, in terms of both 
treatment and security. 

The provinces are overburdened with 
their traditional civil mental health 
responsibilities. 

(iii) There is a perceived danger to civil 
programmes and patients. 

There is an inability to reach agreement 
on mutually acceptable per  diem  rates 
and other cost-related factors. 

(v) 	There is confusion as to whether certi- 
fiability should be the standard for 
provincial acceptance during the term of 
imprisonment and, if not, as to whether 
and when civil commitment should be 
sought prior to scheduled release. 35  

Except for the last mentioned factor,  ail of the above obsta-
cles to action represent different views that are unlikely to 
be resolved by new legislation. However, as noted earlier, a 
narrow provincial definition of "mental illness" may preclude 
a transfer, but presumably a wider more agreeable definition 
could be provided in the transfer agreement or in section 19 
itself. While the criteria for involuntary admission to 
mental health facilities differ from province to province in 

(ii) 

(iv) 
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detail, in general  ail  require a finding that the person 
suffers from a mental illness or mental disorder and is a 
threat to himself or to others. 

Certification under provincial health legislation may also be 
used in the Prairie and Pacific Regions in order to remove 
mentally ill persons from the general prison population to 
the Regional Psychiatric Centres which, in those regions, are 
accredited hospitals. Such a transfer bypasses the 
section 19 procedure. 

The problem of any transfer, whether out to a provincial 

facility or over to a RPC, being subject to the vagaries of 
provincial definition of mental disorder or other criteria 

may become a thing of the oast. The provinces are currently 
considering adoption of the proposed Uniform Mental Health 
Act under which "mental disorder" is broadly defined to 
include behavioural disorders. It is not known how many men-
tally disordered offenders within the penitentiaries could 
benefit from an improved section 19 transfer process. Appar-
ently, section 19 has been restricted to date to cases of 
severe psychiatric disorders of a treatable nature. Given 
the trend towards closing down long term psychiatric hospital 
beds in the provinces, chronic cases are not likely to be 
transferred from the penitentiaries. The Needs Study identi-
fied a total of 805 chronic psychiatric cases in all regions 
across Canada. Pour regions offer specific programs for 
chronic cases and the Atlantic offers programs for acute and 

sub-acute cases. Admittedly, the danger of setting up 
"chronic care wards" in the penitentiaries is that they may 
deteriorate into the hopeless "back wards" of the old insane 
asylums. It is not known what percentage of the 694 acute 
and sub-acute cases were adequately dealt with by resources 
within the penitentiary health service; only the Atlantic 
region is identified in the Needs Study  as having expressly 
requested additional "basic" resources. 

Assuming that there are a small number of acute and sub-acute 

cases and a large number of chronic cases whose needs are not 
reasonably well provided for under the present level of CSC 
mental health services raises a critical question for discus-
sion that cannot, at this stage, be answered by legislation: 
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does the solution to these unmet needs lie with transfer to 
provincial facilities or does it lie in expanding federal 

services within the penitentiary system? 

One advantage to a federal expansion of health care services 
over reliance on transfer to provincial mental health 
facilities would be the maintenance of federal control over 
admissions, as well as standards and quality of care. 
Provincial variation in available services is noted as a 
serious concern in the various reports dealing with mental 
health services. 

Several disadvantages of a federal expansion of health care 
services have been argued. Providing health care has been 
said to be beyond the "secure custody" mission of the peni-
tentiaries; yet necessary health care may be no more of an 
exception to the "secure custody" mission than provision of 
proper diet and decent living conditions. Moreover, the 
first Working Paper of the Correctional Law Review recommends 
a correctional philosophy that recognizes a place for offer-
ing remedial or therapeutic programs for ofEenders. This is 
reflected in CSC's own mission statement. 

Duplication of services and the resulting inefficient use of 
resources has also been identified as a potential disadvan-
tage of expanding federal health services for inmates, but 
this must be assessed against the federal responsibility or 
duty to provide treatment to inmates. Nor is it to be 
assumed that simply because two different levels of govern-
ment provide health services within their own constitutional. 
jurisdiction that inefficiencies result. Before coming to a 
final conclusion on the efficiency argument one would want to 
obtain data relating to overlapping clientele, the underutil-
ization of services, and the costs of shifting to a unitary 
approach. 

It would be useful to know the cost of providing health care 
through section 19 transfers as opposed to the cost of expan-
ding federal services. Given the fact that substantially 
increased use of section 19 transfers would probably require 
an expansion of secure facilities at provincial expense, it 
may well be cheaper to expand existing RPC facilities. 
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Assuming, however, that federal services are expanded, it is

still necessary to provide for an effective transfer

mechanism for cases where transfer to provincial mental

health facilities may be called for. As noted earlier,

problems with the section 19 transfer mechanism stem from

problems with scarce resources, and regardless of whatever

improvements or innovations can be made in transfer

mechanisms, the resource question will continue to underlie

this whole issue. Therefore the present section 19 mechanism

in combination with Exchange of Service Agreements between

the federal government and individual provinces may be the

most effective option in the circumstances. Other possible

options have been suggested and are discussed here.

One such option is the creation of a federal provincial

tribunal with authority to consider such transfers. Such a

body could operate through a legislated framework, with

authority to order such transfers, or it could run in an

administrative advisory capacity. Since a province cannot

delegate its powers to a.f.ederal board, the first approach

would require enabling legislation by both the federal

government and the province; unilateral legislation by the

federal government would, of course, be insufficient. Any

number of federal-provincial boards could be created by such

joint legislation, but, the likelihood of such legislation

coming about in the near future must surely be slim.

The second approach would see the establishment of a federal-

provincial advisory board that has no actual decision-making

powers. The advisory board could be comprised of federal

representatives and representatives from each province (most

likely psychiatrists and psychologists). Where a case of

possible transfer to a mental health facility of a particular

province arises, the provincial representatives of the con-

cerned province would be consulted about treatment options,

and the Advisory Board could make a recommendation as to

treatment, and as to whether or not to recommend admission to

provincial facilities. Even though the provincial facility

would still retain discretion as to whether or not to accept

the transfer, the Board's recommendation would supply a

certain degree of political pressure.
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In short, because penitentiary inmates are a federal 
responsibility there is an overwhelming case to be made that 
federal responsibility for medical care includes their mental 
health needs as well. The outstanding questions relate to 
costs and means. Given the reluctance of the provinces to 
accept federal inmates under transfer agreements the most 
feasible way for the federal government to fulfill its 
constitutional obligation is to expand health care services 
within the penitentiaries and to also provide community-based 
services for offenders on mandatory supervision and parole 
through purchase from community-based organizations. 

Section 20 

It should also be noted that section 20 of the Penitentiary  
Act provides an avenue to facilitate the transfer of mentally 
disordered offenders to provincial health facilities at the 
time of their discharge: 

Discharge of Diseased Inmates 

20. Where, on the day appointed for the lawful 
discharge of an inmate from a penitentiary, he 
is found to be suffering from a disease that is 
dangerous, contagious or infectious, he shall 
be detained in the penitentiary until such time 
as the officer in charge has made appropriate 
arrangements for the treatment of the inmate in 
an appropriate provincial institution or until 
the inmate is cured, whichever is the earlier. 

This section does not create a power to transfer. Rather, it 
only permits penitentiary authorities to detain an inmate 
pending a transfer arrangement under section 19 as discussed 
above. 

Section 20 clearly contemplates the transfer of mentally ill 
or mentally disordered offenders who would otherwise have to 
be released on the expiration of sentence. For our purposes, 
the section is specifically limited to persons considered to 
be "dangerous", as no additional criteria such as "mentally 
disordered" are set out. This poses a problem for, as 
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al.ready outlined, provincial mental health legislation

requires as a precondition to admission to a mental facil_ity

that the person be suffering from a mental illness as defined

in the Act. Danger to self or to others alone is not a

sufficient criterion for admission; consequently, attempted

transfers based on section 20 concerns are bound to face

problems if the prisoner is not "mentally ill" according to

the definition found in the relevant provincial legislation.

The proposed Uniform Mental Health Act, as indicated, has a

broad definition of "mental disorder" that may include the

behavioural disorders of persons thought to be "dangerous"

and, to this extent, would make it easier to accommodate a

transfer based on section 20 conditions.

While the social interest underlying section 20 is under-

standable, namely protection of the public, the legislation

itself is arguably unconstitutional in its attempt to detain

prisoners after sentence has expired. It offends the notion

of fundamental fairness for the government to decide that a

person is "dangerous" and on that word alone authorize the

detention of such a person. Given the unreliability of

predictions of dangerousness, this is especially the case.

Further, where the prediction is made within a prison envi-

ronment, which itself may be productive of behavioural dis-

orders, caution is even more appropriate. There is no reason

why an inmate who has reached the date of lawful discharge

should not be treated like anyone else; that is, by way of

applicable provincial mental health or quarantine legisla-

tion. Section 20 is clearly out-dated, rarely used, and

should be repealed. This is not meant to overlook the fact

that availability of public mental health services for

inmates upon release varies among the provinces. There is a

pressing need to ensure that feasible alternatives for manag-

ing dangerous, mentally ill inmates at the end of their

sentence are available at the provincial level. It would be

untenable if such individuals were released directly into the

community because of a lack of appropriate security provi-

sions at provincial mental health facilities.

10. Section 20 of the Penitentiary Act should be repealed.
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PART VII: CONFIDENTIALITY AND RIGHT TO KNOW

Further issues that arise in relation to treatment of

mentally disordered inmates concern confidentiality and the

inmate-patient's right to know what's on his or her own file.

Confidentiality

Confidentiality of medical records generally has been a

social concern for some years, both outside and within the

penitentiary context. The concern arises when the doctor's

ethical responsibility to keep the patient's disclosures con-

fidential and the patient's interest in keeping such matters

private conflicts with professional need to share such infor-

mation with other health professionals working on the case,

or conflicts with an institutional or public interest in

being forewarned about risks of patient "dangerousness".

At present, Canadian law does little to help resolve these

conflicting interests. The discussion in this part will set

out the doctor's ethical obligation not to disclose and the

exceptions to this general ethical rule. In addition, the

discussion will show how legislation relating to hospital

medical records now recognizes claims of privacy and tends to

limit disclosure of medical records to third parties and how

the lack of a comprehensive set of rules impedes the develop-

ment and carrying out of therapeutir, and treatment programs

in the prison/parole process. The final section deals with

the inmate's right to know what is in his or her own medical

file.

The Canadian Medical Association Code of Ethics places a high

ethical obligation on the physician not to disclose:

6. (The physician) will keep in confidence
information derived from his patient, or from a
colleague, regarding a patient and divulge it
only with the permission of the patient except
when the law requires him to do so.
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The law, however, recognizes no privilege attaching to the 
doctor-patient relationship. Hence, what a patient tells a 
doctor may be required by law to be repeated in court. The 
courts in general, however, are slow to Force doctors to give 
such evidence, recognizing the social value of respecting the 
privacy of doctor-patient communications. Confidentiality, 
it is said, encourages trust and a full and frank disclosure 
by the patient; this in turn maximizes the likelihood of 
correct diagnosis and successful recovery. 

Clearly, disclosure must be made to third parties when it is 

in the interest of developing and carrying out a treatment 

plan dependent upon those very individuals. Thus, disclosure 
to other health professionals For the purpose of facilitating 
a patient's treatment is seen as a necessary exception to the 
ethical obligation not to disclose. In the prison setting, 
particularly in relation to behaviour rather than medical 
disorders per  se, does the right to disclose extend to 
members of the Case Management team, or to the Chaplain, for 
example? In some instances, disclosure to non-medical staff 
has been justified under circumstances where security staff 
are asked to watch the patient for signs of a recurring ill-
ness or disorder. These and other practical realities of the 
closed prison community exert strong pressures on the doctor 

to disclose, and raise for him or her a. conflict of loyal-
ties. 

This conflict is theoretically increased where the doctor is 

an employee of CSC (although this is rarely the case, since 
most doctors provide health care services to inmates on a 

contract basis), and thus has an obligation to share relevant 
information with his or her employer. Yet as a health-care 

professional he or she also has an obligation to protect the 
confidentiality of the patient's communications. Moreover, 

parole officials, security staff or management may, for good 
institutional r,easons, want to know about the inmate-

patient's mental or behavioural diagnosis or treatment 
program. Should health care professionals be obliged to make 
such disclosures? 



- 56 - 

The answer may well be "it depends". For one thing, the 
prison therapist's duty of obedience to the employer does not 
compel breach of confidentiality. if there is a duty to 
disclose it must be based on other values. The Supreme Court 

of Canada addressed the employment conflict in these terms: 

... an employee's duty of obedience towards his 
employer does not mean that the latter has any 
power to compel his employee to act in breach 
of a duty of confidentiality. The medical 
director of a hospital cannot release a doctor 
from his obligation of confidentiality towards 
his patient, only the latter may release him 
from his duty. 36  

In support of the therapist's reluctance to disclose informa-
tion to parole and prison officials is the fear that under 
such circumstances inmates will not "open up" and treatment 
will be impossible, or possibly that disclosure will result 
in the improper use of medical information by untrained 
persons. The discussion of the Tarasoff  case below suggests 
that the first fear may be exaggerated and, further, that 
where disclosure has been made, the practice to date does not 
appear to support the fear of misuse of information. 

Indeed, in general practice the traditional view is that 
medical files are the property of the doctor or the hos-
pital. This "ownership" of the files feeds the reluctance to 
disclose to third parties, and has sometimes led to a reluct-
ance even to transfer a medical file from one institution to 
another. However, the public interest in conserving 
resources and in facilitating a treatment program argues that 
the file be forwarded. In resolving this conflict of values, 
health care professionals should not have their professional 
integrity undermined by a rule that requires disclosure of 
confidential information at the total discretion of institu-
tional authorities. 

Current provincial and federal legislation does not resolve 
the conflict facing the prison therapist. For example, pro-
vincial legislation requires the doctor to disregard confi- 
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dentiality in certain instances by requiring him or her to

report patients suffering from venereal. disease and persons

suspected of child abuse. Other provincial legislation aimed

at hospitals requires disclosure of information on the

medical record, under certain circumstances, to coroners,

medical practitioners or to a person armed with a court

order. The latter type of provincial legislation does appear

to recognize a right of privacy to hospital records in that

it requires disclosure only in certain cases. A si.milar

pattern of restricted disclosure requirements can be found in

provincial legislation governing mental hospitals.

This general respect for the private nature of hospital

records is also reflected at the federal level through provi-

sions of the Privacy Act. The Act prohibits disclosure in

general, but permits certain exceptions, namely disclosure of

medical information for a medical purpose (as i n the course

of disclosure to a medical or health-care team).

Where the patient consents to the disclosure of the medical

record for certain purposes there is no conflict; such con-

sent, as with consent to treatment, however, should be

expressed in writing and made upon a full disclosure of the

nature of the information and the purposPS to which it will

be put. That is to say, outside the prison setting the

patient has a claim to privacy which must be balanced aqainst

the professional's interest in sharing the information with

other professionals in order to maximize the patient's health

benefits. Since law and morality place a high value on auto-

nomy of persons and their capacity to make responsible deci-

sions, the patient's interest, including the inmate-patient

interest, in privacy should be respected. Before information

is transmitted from one health care official to another or.

from one institution to another, the patient should be fully

advised.

In an important study on confidentiality of medical records

Mr. Justice Krever stated that in the ordinary case the

patient's interest in privacy of medical records requires

consent prior to disclosure, the exception bei_ng -when an

emergency or crisis makes it impracticable to get such con-

sent.
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"he Krever report takes the view that the inmate-patient is 
not entitled to the same level of respect for confidentiality 
of medical records as the person on the street. The report 
recommends: 

... that legislation governing confidential 
information maintained by hospitals and 
health-care facilities permit the disclosure of 
information, concerning a patient who is con-
fined in a correctional institution and who has 
been hospitalized, to the superintendent, 
director or medical officer of the patient's 
institution, for the purpose of maintaining the 
health of the patient, provided that the 
patient is notified of the disclosure. 37  

Is this recommendation too wide? Disclosure to third 
parties, without consent, could only be "for the purpose of 
maintaining the health of the patient", but is that the best 
position to take? Presumably, the patient's judgements about 
what treatment he or she will or will not seek falls within 
the consent principle. If an exception to the general rule 
of non-disclosure is to be made could it more plausibly be 
supported not on paternalistic grounds of what is best for 
the inmate, but on a theory of countervailing rights compel-
ling disclosure in instances of real and substantial threat 
to the security of other persons or the institution itself? 
On this basis confidential medical information may on occa-
sion be relevant to classification, transfer or paroling 
authorities. Absent some clear evidence of substantial risk, 
however, the health care professional should not be obliged 
to breach confidentiality. 

Canadians have viewed relevant American law on this point 
with considerable interest. Imagine the situation where the 
institutionalized patient told the therapist in confidence 
that upon release he intended to kill X. Suppose the thera-
pist fails to warn X; the patient is released in due course 
and promptly kills X. Is the therapist liable in damages in 
a suit brought by X's estate for having breached a duty to 
warn? On these facts the California Supreme Court imposed 
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liability in the Tarasoff case, holding that there was a duty 
to warn where the risk was directed at a specific person. 38  

The Canadian courts are also likely to hold that a duty to 

warn arises under circumstances of foreseeable harm to a 

particular person, or to a particular class of persons. 
Mr. Justice Krever recognized this, recommending that the law 

should recognize an exception to the confidentiality rule 

where the health-care worker has reasonable cause to believe 

that a patient is in such a mental condition as to be 
dangerous to himself or others. In such cases, the Krever 

Report states reporting or warning should not be considered 

professional misconduct. Exemption from professional miscon-

duct, however, does not protect the prison health care 
professional from potential lawsuits. It would be preferable 

if legislation created an exception to the confidentiality 

rule to take care of the Tarasoff type of situation. 

The competing interests in these cases include the patient's 

claim to privacy, the doctor's desire for an atmosphere of 

confidentiality in order to enhance the effectiveness of 

health care and treatment, the security interests of manage-

ment and staff and the rights  of  potential victims to securi-

ty of life and person. As between these competing rights, 

our society places a higher value on life than it does on 

privacy or the maximization of health care. It should be 

noted that studies done on the effects of the Tarasoff  duty 

to disclose do not show that it has seriously interfered with 
the physician-patient relationship. 

In arriving at a balancing of interests it should be remem-

bered that the security and safety of other inmates and staff 

are an ever present concern in closed communities such as 

prisons. In such conditions the duty to disclose in the 

absence of consent may be higher than it would be in situa-

tions arising in the general community where the risks to 

other persons may be more remote or diffused and where those 

other persons have greater means of seeking protection than 

is the case in prisons. Presumably, even in respect to 

situations arising in the community, there ought to be a duty 

to warn in certain circumstances. For example, if a patient 

subject to sudden cardiac arrest insists on continuing to 
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drive an automobile or a psychiatrist knows of a serious risk

of suicide or ot'cler serious harm, the right to

confidentiality should not he absolute.

A serious weakness in the argument favoring compulsory

reporting or disclosure in cases of anticipated risk or

danger is the unreliability of predictions of dangerousness.

In medical matters relating to physical disabilities there

may well be a high degree of accuracy, but in relation to

psychiatric or behavioural disorders predictions are still of

limited reliability. In determining whether the risk is a

serious one, therefore, the therapist should pay particular

attention to criteria such as those recommended by Monahan39

in an effort to reduce the unr.ali.abili.ty gap.

Right to Know

Related to the issue of confidentiality is the inmate-

patient's right to know what is in his file. Historically,

physicians and hospitals have viewed medical files as their

property, not the patient's. Various reasons are given for

this somewhat paternalistic approach to patients, including

an argument that disclosure would be i.njurious to the

patient. The requirement that the law treat persons as auto-

nomous beings capable of choice, however, would lead to just

the opposite conclusion: namely, that the record should be

di. sclosed to patients. It can also he argued that hiding the
record breeds suspicion and distrust.

Mr. Justice Krever addresses this issue and gi.ves five

reasons why there should be disclosure:

First, as an incident of human diqnity, a
patient ought to have the right of access to
the most personal information about himself or
herself. No person, even though he or she may
be a professional with much knowledge and expe-
rience, should be entitled to withhold that
information. Second, the patient, in his or
her own interest, shon.ld be able to correct any
misinformation which may appear on his record.
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Third, the patient will have a better 
understanding of his or her treatment and be in 
a better position to assist in future care. 
Fourth, access to the file will allow a patient 
to make an informed consent to the release of 
information from the file to a third party when 
necessary. Fifth, access creates a feeling of 
trust and openness between patient and 
health-care providers, and the quality of 
health care will thereby be enhanced. 40  

The federal Privacy Act,  while promoting a general rule of 
disclosure of personal information to the person concerned, 
draws an exception for penal institutions: 

Section 24: 

The head of a government institution may refuse 
to disclose any personal information requested 
under subsection 12(1) that was collected or 
obtained by the Canadian Penitentiary Service, 
the National Parole Service of the National 
Parole Board while the individual who made the 
request was under sentence for an offence 
against any Act of Parliament, if the disclo-
sure could reasonably be expected to 
(a) lead to a serious disruption of the indivi-
dual's institutional, parole or mandatory 
supervision program; or 
(h) reveal information about the individual 
originally obtained on a promise of confiden-
tiality, express or implied. 

Section 28: 

The head of a government institution may refuse 
to disclose any personal information requested 
under subsection 12(1) that relates to the 
physical or mental health of the individual who 
requested it where the examination of the 
information by the individual would be contrary 
to the best interests of the individual. 
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Issues of fundamental fairness and rationality both under the 
common law and the Charter must be balanced against the 
therapist's judgement as to the effect of disclosure on the 
therapist-client relationship and the institutional interest 
in the effect of such disclosure on prison security or the 
security of specific individuals. The matter should be 
addressed in federal correctional legislation. 

11. Federal correctional law should recognize: 

a. a principle of confidentiality and impose a duty on peni-
tentiary health care officials or other persons dealing 
with penitentiary health care information not to disclose 
it; 

b. exceptions to the non-disclosure duty so as to 

(1) require a sharing of health care information among 
health care officials, other institutional or community 
staff, or staff of private agencies under contract with 
the agencies, for treatment purposes; and 

(2) impose a duty to warn institutional or parole staff 
or other relevant individuals where a health care offi-
cial has reason to believe that an inmate in an institu-
tion or on supervised release poses a risk to the securi-
ty and safety of other persons; and 

c. an obligation by health-care officials to disclose to an 
inmate, on request, personal health information in the 
inmate's institutional files, subject to an exception in 
cases where risk to the security and safety of other 
persons is likely to result from such disclosure. 
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CONCLUSION  

The discussion throughout this paper has focused on the need 

for mental health services for penitentiary inmates, and the 

type of legislative provisions whLch would protect inmates' 

right to treatment and facilitate delivery of needed mental 

health services. 

The importance of addressing the mental health needs of 

offenders is underscored by the Charter of Rights and Free-

doms,  in particular the section 7 affirmation of the right to 

life, liberty and security of the person and the right not to 

be deprived thereof except in accordance with the principles 

of fundamental justice. This right includes an undefined 

right to health services that imposes a duty on the state to 

provide certain levels of health care. Considering the heavy 

concentration of individuals with severe psychiatric and 

behavioural disorders within the corrections system, it is 

important  that needed mental health services be provided. 

While it is believed that access to such services would 
reduce management problems, would assist inmates in their 

eventual re-integration into the community, and would result 

in a more peaceful and safe society, it is at the same time 

recognized that provision of such services raises serious 

questions concerning resources. It is in the area of mental 

health services, more than any other, that it is clear that 

the demonstrated need for increased services can be met only 

through an increased commitment of resources. 

The importance of providing such services relates directly to 

the statement of purpose of corrections developed in the 

Correctional Philosophy Working Paper, which places a high 

priority on encouraging offenders to prepare for eventual 

release and successful re-integration into the community 

through the provision of a wide range of program opportuni-
ties responsive to their individual needs. The public, 

including victims groups, are convinced that "something 
should be done" to enable inmates such as sex offenders to 
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deal with any mental health problems they may have. The 
recommendations in this paper are aimed at facilitating 
delivery of needed mental health services to penitentiary 
inmates. They recognize a duty on CSC to provide mental 
health services to inmates with a psychiatric or behavioural 
problem which grossly impairs their ability. 
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APPENDIX A  

LIST OF PROPOSED WORKING PAPERS OF THE CORRECTIONAL LAW REVIEW 

Correctional Philosophy 

A Framework for the Correctional Law Review 

Conditional Release 

Victims and Corrections 

Correctional Authority and Inmate Rights 

Powers and Responsibilities of Correctional Staff 

Correctional Issues Affecting Native Peoples 

Federal-Provincial Issues in Corrections 

Mental Health Services for Penitentiary Inmates 

International Transfer of Offenders 
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APPENDIX B 

Extract from Mental Disorder Needs Identification Study by 
T. Hogan and L. Guglielmo (Ministry of the Solicitor General, 
1985) at pp. 63-65: 

DESCRIPTION  

The following descriptions are intended to assist in identi-
fying those inmates who require extraordinary care. 

"Disturbed"  - For the purposes of this study a person is con-
sidered disturbed if their mental functioning is sufficiently 
impaired or their problem is so overwhelming as to Interface 
grossly with their capacity to meet the ordinary demands of 
daily living. Their perceptual disorganization, emotional 
distortion, and/or memory deficits are such that the inmate's 
grasp of reality is effectively lost; and/or the person's 
problem is sufficient to cause considerable psychological 
distress for the inmate and, perhaps, be very disturbing for 
others. 

1. Suicidal Type:  An inmate who because of an active 
depression or because of an hysterical immature disregard 
for life, threatens and/or appears to be actively contem-
plating and planning suicide. Cognitive confusion, 
emotional liability and/or impulsivity may contribute to 
the risk. Frequently, there is a history of suicide 
attempts and/or gestures. 

2. Serious Depression:  An inmate whose behaviour is marked 
by extreme lethargy and despair, may isolate him/herself 
from the "normal" prison population and appear frequently 
in a "black", despondent mood. The inmate may appear to 
have little regard for self or others, is erratic and 
unpredictable. "Black" moods may be quickly and unpre-
dicably replaced with frivolous episodes of levity. 

3. Serious Thought Disorder:  Inmate's thinking is markedly 
confused, and behaviour responses are disoriented; 
emotional reactions are inappropriate. The overall 
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impression is that of a seriously disordered person.

There may be evidence of bizarre behaviour, paranoid

thinking, and/or extreme unpredictability. The onset may

have been quite recent, or there may be a long history of

such episodes. There may be periods of luc.idi_ty during

which the inmate seems normal and "together", though the

overall impression is that the inmate is seriously

disturbed.

4. Socially and Mentally - Incompetent Mental Retardation:

The inmate who because of a psychological condition can-

not live a "normal" prison life as he/she creates serious

administrative problems; both the inmate and the general

prison population suffer from the inmate's inclusion.

He/she appears incompetent, mismanages many aspects of

daily living, and the inability to cope is generally irk-

some. The inmate obviously requires care in dealing with

day to day functioning. Certain types of distressed

mentally retarded, and/or persons with chronic mental

disorder miqht be included in this category.

5. Violence and/or Aggression Prone: The inmate has a

significant problem managing extreme anger. A violent

reaction may be triggered without sufficient provocation

and the inmate is very unpredictable in this regard. The

aggressive behaviour is typically not in keeping with

circumstances. Rages may be intense, prolonged and

occurring wi.th increasing frequency. A person included

in this category finds anger, violence, and aggression

impulses quickly get out of hand so the inmate is seen as

being explosive, sadistic and out of control.

N.B. - Exclude from Survey

There may be some difficulty distinguishing this

person from the "tough guy" or the person who may

from time to time take extraordinary measures to

defend his/her self.

6. Serious Sexual Dysfunction: An inmate would be included

in this category who have a substantial sexual disorder

which (1) is a source of considerable distress for the
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inmate; and/or (2) creates a problem for the general 
inmate population; and/or (3) will likely create problems 
for the public when the inmate completes his/her 
sentence. 

N.B. - Exclude from Survey 

Those inmates who may have some sexual behaviours 
which cause the inmate no stated concern; do not 
create a substantial problem for the general inmate 
population; will not likely be cause for criminal 
charges if the inmate engages in the behaviours after 
discharge. 

tance abuse problem who demonstrates a pathological use 
of and/or a dependence on alcohol and/or drugs, i.e., 
- need for daily use of substance for adequate function- 

ing; 
- inability to cut down or stop use of substance; 
- repeated (and unsuccessful) effort to control use of 

substance; 
- binging (remaining intoxicated for more than 2 days); 
- amnesia (black-outs); 
- continuation of use of substance despite its detrimen- 

tal effect on some other health or social situation; 
- impairment in social and/or occupational functioning 

due to substance abuse; 
- need for increased amounts of substance to achieve the 

desired effect. 

A person would be included in this category who currently 
demonstrates an abuse problem. Also include those 
inmates who because of current attitudes will probably 
have a considerable abuse problem upon release (or when 
alcohol and drugs may be more readily available). 

8. Controlled Thought Disorder and/or Controlled Affective  
Disorder (Depression):  Inmate who may have a history of 
mental illness and/or probably has had intensive treat-
ment in the past but who is managing satisfactorily in 
the "normal" population, probably because of medication 



- 73 -

and/or institiltionaJ. professional (medical, psychiatric,

nursing, psychological) care. It is anticipated that,

all things being equal, the inmate's condition will. not

deteriorate, although withotzt an ongoinq maintenance

programme, the inmate's condition would worsen.

9. Other Serious Disorder(s): An inmate may have some

significant psychological, psychiatric disorder other

than the ones indicated above.

10. Other Significant Personal Problem Requiring

Psychological Attention: An inmate may have a siqnif.icant

personal problem which is distressing and detrimentallv

influencing daily functioning. He/she requires the special.

assistance of a nurse-practi.ti_oner and/or a psychologist to

help.
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APPENDIX C  

STATEMENT OF PURPOSE AND 
PRINCIPLES OF CORRECTIONS 

The purpose of corrections is to contribute to the mainte-
nance of a just, peaceful and safe society by: 

a) carrying out the sentence of the court having regard to 
the stated reasons of the sentencing judge, as well as 
all relevant material presented during the trial and 
sentencing of offenders, and by providing the judiciary 
with clear information about correctional operations and 
resources; 

h) providing the degree of custody or control necessary to 
contain the risk presented by the offender; 

c) encouraging offenders to adopt acceptable behaviour pat-
terns and to participate in education, training, social 
development and work experiences designed to assist them 
to become law-abiding citizens; 

d) encouraging offenders to prepare for eventual release and 
successful re-integration in society through the provi-
sion of a wide range of program opportunities responsive 
to their individual needs; 

e) providing a safe and healthful environment to incarcer-
ated offenders which is conducive to their personal 
reformation, and by assisting offenders in the community 
to obtain or provide for themselves the basic services 
available to all members  of  society; 

The purpose is to be achieved in a manner consistent with the 
following principles: 

1. Individuals under sentence retain all the rights and 
privileges of a member of society, except those that are 
necessarily removed or restricted by the fact of incar- 
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ceration. These rights and privileges and any 
limitations on them should be clearly and accessibly set 

forth in law. 

2. The punishment consists only of the loss of liberty, 
restriction of mobility, or any other legal disposition 
of the court. No other punishment should be imposed by 
the correctional authorities with regard to an 
individual's crime. 

3. kny punishment or loss of liability that results from an 

offender's violation of institutional rules and/or super-
vision conditions must be imposed in accordance with law. 

4. In administering the sentence, the least restrictive 
course of action should be adopted that meets the legal 
requirements of the disposition, consistent with public 
protection and institutional safety and order. 

5. Discretionary decisions affecting the carrying out of the 

sentence should be made openly, and subject to appro-
priate controls. 

6. All individuals under correctional supervision or control 
should have ready access to fair grievance mechanisms and 
remedial procedures. 

7. Lay participation in corrections and the determination of 
community interests with regard to correctional matters 
is integral to the maintenance of incarcerated persons 
and should at all times be fostered and facilitated by 
the correctional services. 

8. The correctional system must develop and support correc-

tional staff in recognition of the critical role they 
play in the attainment of the system's overall purpose 
and objectives. 
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APPENDIX D 

PROPOSALS CONCERNING MENTAL HEALTH SERVICES 

FOR PENITENTIARY INMATES 

The following is a list of proposals presented for discus-
sion: 

1. Federal correctional legislation should explicitly 
recognize that the Commissioner of Corrections has a duty 
to provide needed mental health services to offenders 
within the custody of Correctional Service of Canada. 
The determination of mental health service needs shall be 
made by authorized medical staff or health services 
teams. This determination should be made subject to an 
ofEender's right to request a second opinion. 

2. "Mental health services" should be defined in federal 
correctional legislation to mean any approved treatment, 
program or service professionally designed and adminis-
tered for the treatment of a mental disorder of thought, 
mood, perception, orientation, or memory that signific-
antly impairs judgement, behaviour, capacity to recognize 
reality or ability to meet the ordinary demands of life. 

3. Federal correctional legislation should provide for an 
obligation to offer mental health services to persons in 
the custody of Correctional Service of Canada at a level 
or standard that is consistent with standards commonly 
available to the public at large, and to offer programs 
to meet the special needs of inmates. 

4. Federal correctional statutes should expressly recognize 
the principle of voluntary, informed consent to treatment 
made by a person with a capacity to understand the sub-
ject matter in issue and an appreciation of the conse-
quences of his or her decision. 

5. Federal correctional legislation should expressly 
recognize the right of every such person within the cus-
tody of CSC to refuse treatment. 
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6. Federal correctional legislation should provide that 

a. experimentation should be conducted only within 
strict criteria for professionally approved programs, 
and with the offender's consent. 

b. offenders may participate in therapeutic experimental 
research programs, provided that (1) the program has 
been approved as medically sound and in conformance 
with medically accepted standards; (2) the offender 
has given full voluntary and informed written con-
sent; (3) in the case of psychosurgery, electrical 
stimulation of the brain, and aversive conditioning, 
approval has been given by an appropriate court after 
a hearing to detrmine that the program is sound and 
that the offender has given informed consent. 

c. a program should be considered medically sound and in 
compliance with medically accepted standards only 
after it has been reviewed by a committee established 
by law to evaluate its medical validity. 

d. an offender should be considered to have given 
informed consent only after that consent has been 
reviewed by an independent committee, consisting of 
lay persons, including offenders or px-offenders. 

e. for the purposes of correctional legislation, 
"informed consent" means that the offender is 
informed of (1) the likely effects, including pos-
sible side effects, of the procedure;, (2) the likeli-
hood and degree of improvement, remifssion, control or 
cure resulting from the procedure; (3) the uncer-
tainty of the benefits and hazards of the procedure; 
(4) the reasonable alternatives to the procedures; 
and (5) the ability to withdraw at any time. 
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Treatment Without Consent

7. Federa7. correctional legislation should provide the
following:

a. Where an oEf.ender has lost the capacity to give an

informed consent, upon an application under the

mental health act of a province, the offender may be

found to be mentally incompetent, and in such event,

the offender's next of kin, or guardian, or the

dir.ector of mental- health services for the mental

health facility may authorize appropriate treatment.

h. Where treatment is given without the offender's per-

sonal consent, only that treatment shall be adminis-

tered as is the least intrusive means available and

feasible to restoring the patient to a state of com-

petency.

c. In an emergency, an offender who is suffering from a

severe mental disorder and who refuses consent to

treatment may be transferred to a provincial mental

health facility without prior judicial authorization

providing

(i) the offender poses a substantial risk of harm

to others or to himself or herself; and

(ii) the Director of the mental health facility con-

sents to the transfer and directs such reason-

able treatment as may be necessary.

8. Federal corr.ectiona7. legislation should provide that the

Commissioner of Corrections shall not authorize force

feeding of inmates, and that no person shall force feed

an inmate.

9. Federal correctional. legislation should state that in all

significant institutional decision-making processes

including placement, classification, transfers, disci-
plinary proceedings and release decisions the mental
health needs of the inmate shall be given reasonable con-
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sideration along with the security needs of the institu-

tion and the protection of society.

10. Section 20 of the Penitentiary Act should be repealed.

11. Federal correctional legislation should recognize:

a. a principle of confidentiality and impose a duty on

penitentiary health care officials or other persons

dealing with penitentiarv health r.ar.e information not

to disclose it;

b. exceptions to the non-disclosure duty so as to

(1) require a sharing of health care information

among health care officials, or other institu-

tional or community staff, or staff of private

agencies under contract with the agencies, for

treatment purposes; and

(2) impose a duty to warn institutional or parole

staff or other relevant individuals where a

health care official. has reason to believe that

an inmate in an institution or on supervised

release poses a risk to the security and safety

of other persons; and

c. an obligation by health-care officials to disclose to

an inmate, on request, personal health information in

the inmate's institutional files, subject to an

exception in cases where risk to the security and

safety of other persons is likely to result f r. om such

disclosure.




