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Abstract  

This is the initial Report from the National Study 

on the Functioning of the Juvenile Court in Canada. The 

National Study was a major research project carried out in 

1981-82 by various university and private sector research 

teams with funding and overall direction provided by the 

Ministry of the Solicitor General of Canada. Researchers 

observed Juvenile Court proceedings in six principal sites: 

Halifax, Montreal, Toronto, Winnipeg, Edmonton and 

Vancouver. As well, proceedings in smaller centres in 

Quebec, Alberta and British Columbia were observed. In 

total, almost 8,500 hearings involving over 2,500 juveniles 

facing over 7,900 charges were observed. Almost three 

quarters of the charges involved property offences. 

Generally the proceedings were observed from initial court 

appearance to ultimate resolution. As part of the National 

Study, key juvenile justice personnel were also asked to 

complete detailed attitude questionnaires; the personnel 

surveyed were judges, Crown prosecutors, defence counsel, 

juvenile probation officers and police. 

This Report provides a description of the 

operation of the juveni.le justice system at sites 

investigated by the National Study and offers some of the 

preliminary quantitative data collected in the course of the 

Study. 

The Report portrays a juvenile justice system 

which operated within a legal and philosophical framework 

provided by the federal Juvenile Delinquents Act.  This 



legislation clearly had a welfare oriented philosophy. 

However, so many matters were left to provincial legislation 

and local administrators that there was tremendous 

variation across jurisdictions in the actual operation of 

the system. 

This Report considers each major stage of the 

juvenile justice process. The statutory jurisdiction of the 

court in each Province is compared. Then the personnel and 

facilities at each site are considered. Finally the court 

process is analyzed at each site from initial police 

investigation to adjudication and disposition. Some of the 

differences are quite startling. For example, in Montreal 

and Vancouver, there were relatively structured pre-court 

inquiries and diversion programs; at Halifax and Winnipeg 

there was diversion, while in Edmonton and Toronto, after 

initial police investigation juveniles had no formal contact 

with the system until a court appearance. 

The picture which emerges from this Report is that 

Juvenile Courts in Canada operated within the framework 

of a uniform federal statute, but with a very distinctive 

provincial and local character. The great local differences 

in the system mean that the impact of the implementation of 

the new federal Young Offenders Act,which came into effect 

on April 2, 1984, doubtless varies very significantly in 

different localities. 



An Introductory Note  

For ease of exposition, we have followed the 

general practice of using masculine pronouns and adjectives 

in situations where the person referred to may be male or 

female. 

As discussed in the text, this Report describes the 

juvenile justice system in Canada as it functioned in the 

1981-83 period and is thus written largely in the past 

tense. Though many of the practices described have changed 

as a result of the proclamation into force of the Young  

Offenders  Act in April 1984, many have not been altered by 

the new Act. The use of the past tense to describe a 

particular practice is not to be taken as indicative of 

whether or not the practice has continued under the new Act. 
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INTRODUCTION  

The federal Parliament enacted the Juvenile  

Delinquents Act  in 1908, providing the legal basis for the 

creation of a juvenile justice system in Canada. 1 

 Provincial legislation and policies defined the broad 

outlines provided by the federal J.D.A..  Provincial 

governments have responsibility for the administration of 

justice, provision of juvenile correctional services, and 

the administration of various social services closely 

related to the juvenile justice system, in particular child 

welfare agencies. In each location in Canada, the exact 

nature of the juvenile justice process depends on the 

interaction of federal and provincial legislation, as 

implemented by local agencies and institutions with often 

distinctive practices and philosophies. The result was a 

juvenile justice system which, despite the uniformity 

provided by the Juvenile Delinquents Act,  evolved markedly 

over the years into a highly complex system characterized 

by very significant geographical variation. 

Juvenile courts in Canada were characterized by 

informality, with policies and procedures often implicit or 

unwritten, and sometimes known only to local practitioners. 

Given the tremendous diversity in local procedures and the 

difficulty in discovering their exact nature, it is scarcely 

surprising that there is relatively little published 

material 2  which attempts to describe and analyze the way in 

which Canadian society deals with young persons who violate 
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the law. This paper provides an initial and partial report

on a major research project which studied the actual

operation of the juvenile justice process in certain key

sites in Canada.

The importance of understanding how the juvenile

justice system functions and especially of capturing its

local variability is heightened by the current process of

change and reform in the system. The Juvenile Delinquents

Act had a "parens patriae" philosophy3, with subs. 3(2)

expressly stating that where "a child is adjudged to have

committed a delinquency he shall be dealt with, not as an

offender, but as one in a condition of delinquency and

therefore requiring help and guidance and proper

supervision". This welfare oriented philosophy was in the

past used as a justification for considerable informality

and practices which may be characterized as a sacrifice of

-legal rights in the name of treatment. In recent years many

of those involved in juvenile justice rejected much of the

philosophy of the J.D.A. and accepted that in a system based

on the application of criminal law and sanctions,

substantive and procedural safeguards must be applied.4 The

spirit of reform has been reflected in the new Young

Offenders Act, which was proclaimed in force on April 2,

1984, replacing the Juvenile Delinquents Act. The Y.O.A.

emphasizes the rights and responsibilities of young persons;

while it is recognized that young offenders may have special

needs, the need to protect society is also recognized. The
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philosophy and procedures of the Y.O.A.  are markedly 

different from those of the J.D.A..  To appreciate the 

implications of the proclamation into force of the Y.O.A., 

it is essential to have an accurate understanding of the 

juvenile justice system as it evolved under the J.D.A.. 

Though the Y.O.A.  has produced changes throughout the 

country, in many localities the philosophy and many of the 

procedures of the Y.O.A.  were effectively in place when the 

Act came into force; the proclamation of the Act largely 

provided a legislative justification for changes which have 

already occurred. In other localities the Y.O.A.  has 

brought very significant reforms, and substantial changes in 

present practices and philosophy have been necessary. 

U. THE NATIONAL STUDY ON THE FUNCTIONING OF THE JUVENILE  

COURT 

In 1979, the federal Ministry of the Solicitor 

General undertook the funding and direction of an ambitious 

study of the functioning of juvenile courts in Canada. The 

impetus for conducting the Study was the lack of knowledge 

about the actual operation of the juvenile justice system 

in various locations across the country. The Study also was 

undertaken as part of the process of legislative reform 

involving enactment of the Young Offenders Act.  A major 

objective for conducting the National Study on the 

Functioning of the Juvenile Court was to establish baseline 

data for evaluating the effect of the implementation of the 

Y.O.A..  Further studies are planned for the future. 
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Comparison of the data across studies will allow an 

assessment of impact of the legislation and its success in 

achieving its policy objectives. This is an exciting 

prospect for it marks one of the first attempts by a 

government in Canada to empirically test whether legislation 

enacted to bring about substantial reforms will actually be 

ticcessful in achieving its goals. 

Preliminary data from the Study was used by the 

Ministry of the Solicitor General in preparing information 

for Parliament and the provinces in connection with the 

process of legislative reform. The Study also aimed at 

providing policy planners in both levels of government with 

information to assist in implementing the changes in 

institutions and procedures which the Y.O.A.  required. 

Finally, it is expected that the Study will provide 

knowledge about the functioning of the juvenile courts in 

Canada which will be of value to legislators, government 

policy planners, the legal profession, social scientists, 

and others for understanding the justice system in Canada. 

For example, the Study should provide data which can be used 

to evaluate different methods of delivery of legal services 

and to determine the effect of different kinds of legal 

representation, or no legal representation, on the outcome 

of court proceedings. 

The National Study has been unique in that it 

research was conducted simultaneously in six Canadian 

provinces by teams of social scientists from a number of 
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different academic disciplines. The principal researchers

included representatives of the disciplines of criminology,

psychology, political science and sociology, while

consultation was provided by law professors.

After going through a developmental phase in

1979-80, there were two significant data gathering

operations in 1981-82: court observation and a key

personnel attitude survey. Data processing and verification

were carried out in 1982-83, and data analysis began in

1983.

The most' significant aspect of the process of data

collection involved the observation of Juvenile Court

proceedings in various sites across the country. The

principal sites were Halifax-Dartmouth, Montreal, Toronto,

Winnipeg, Edmonton and Vancouver. To obtain comparative

data from outside major urban areas, observations were also

carried out in: three smaller centres in Quebec's Eastern

Townships, St. Hyacinthe, Granby and Cowansville; in 12

towns in Alberta where Juvenile Court judges from Edmonton

presided; and in Kelowna in central British Columbia.

Altogether, over one fifth of all juvenile charges in Canada

are dealt with by these courts.6 It is hoped that by

studying these locations an accurate representation of the

juvenile justice system in Canada has been obtained, though

it must be recognized that given the local variations

discovered, nothing short of observation of all courts would

give a fully accurate picture.
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At each of the sites specially trained research 

staff attended Juvenile Court proceedings and completed a 

detailed "Observation Schedule" to describe what took place 

at each hearing. The Schedule had 863 items, with largely 

pre-coded responses, though not all of the items were 

applicable to each hearing. For each juvenile the research 

staff  also compléted a "Dossier-Control Module"; important 

information such as prior juvenile record was not always 

available from court observation and was obtained by 

checking court files, court dockets and agency files. In 

Montreal, Winnipeg, Vancouver and Kelowna, there was a 

special study of cases which were diverted from court before 

or at first appearance; this research was based almost 

entirely on file data. Court observations were conducted 

from 25 May, 1981 to early April 1982, divided into a 

"sample period" and a "follow-up period". During the 

"sample period", at each site, every juvenile who had a 

first appearance on a new charge was observed; during the 

"follow-up period", cases initially observed during the 

"sample period" were observed at all subsequent appearances 

in Juvenile Court until the end of the "follow-up period" 

(early April 1982). In fact almost all cases had a "final 

outcome" during the "sample" or "follow-up" period, though 

some may have come back to court for a subsequent rehearing 

under subs. 20(3) of the J.D.A..  The "sample period" began 

25 May, 1981 at all sites. It ended in Winnipeg on 31 July, 
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1981, in Halifax and Dartmouth, on 30 September, 1981, in 

Vancouver on 1 October, 1981, in Kelowna on 22 October, 1981 

and at all other sites on 30 July, 1981. A total of 8,471 

hearings were observed. The cases of 2,534 juveniles facing 

7,939 charges were observed from initial appearances to 

final outcome; this group was referred to as the "sample 

juveniles" facing the "sample charges". 

The second major data collection project of the 

National Study was the Survey of Key Juvenile Court 

Personnel, carried ouÉ in the summer and autumn of 1982. 

The personnel surveyed were drawn  • rom five major groups: 

Juvenile Court judges; Crown Attorneys/Crown agents; defence 

counsel; juvenile probation officers; and police officers. 

For some groups, in particular the judges, the Survey 

included all personnel in the six provinces involved in the 

Study; for the other groups a limited sample of personnel 

within the province, typically those in proximity to the 

research sites, were surveyed. While there was a common set 

of questions, each personnel group had a slightly different 

version of the questionnaire. All groups questions were 

intended to establish professional views and experience in 

regard to: objectives of the juvenile court; the Young  

Offenders Act; legal representation in Juvenile Court; 

juvenile offenders and the handling of their cases; police 

handling of juvenile offenders; the Juvenile Court and the 

community; the structure of the juvenile justice system; and 

decision—making in Juvenile Court. The questionnaires were 



8 

distributed and returned by mail and were self-administered; 

they varied in length from 254 to 315 items, and generally 

required pre-coded responses, though there were some 

open-ended questions. The anonymity of the respondents was 

protected. 

It was initially hoped to also survey juveniles 

and their parents about their attitudes and their subjective 

views about their Juvenile Court experiences. Extensive 

pre-tests, however, revealed that it would be extremely 

difficult, time consüming and exPensive to obtain a 

sufficiently large response to have a statistically 

appropriate sample of juveniles. Thus this part of the 

project was reluctantly dropped. 7  

III. SCOPE OF THIS REPORT: 

As part of the National Study, the principal 

researchers at each site prepared detailed papers in 1980 

and 1984 describing the functioning of the juvenile justice 

system at their sites. The information contained in these 

papers was obtained from observation of the court process 

and initial interviews with many court related personnel. 

The Report presented here summarizes and compares the 

descriptive material provided by the principal researchers. 

The description of the juvenile justice system is based on 

information obtained in 1981-82, with commentary on changes 

which occurred until June 30, 1983. Where appropriate, 

there is discussion of relevant legislation and 

jurisprudence. 
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In order to supplement the descriptions provided,

some use is made in this Report of quantitative data

obtained from the National Study. It is beyond the scope of

this Report to analyze the enormous and complex quantitative

data sets obtained from the Study; it is expected that this

quantitative data will offer a far more detailed description

of the court process, and hopefully a more profound

understanding of a number of juvenile justice issues. There

is little analysis of quantitative data in this Report. At

the time of writing, the research teams were just beginning

to analyze the quantitative data. It is expected •that this

initial Report will be the first of a number of reports to

be made public and that all of the Study data will

eventually be made accessible to interested researchers and

scholars.

This Report is divided into sections, dealing with

the following topics: jurisdiction of the juvenile court;

juveniles in court; those who work in the juvenile courts;

juvenile court facilities; procedures prior to adjudication;

adjudication in juvenile court; disposition; appeals; and

records. Most of the Report focuses on the six principal

metropolitan sites, though where appropriate comparisons are

made with practices at the sites outside the major urban

areas. Given the considerable information available for

each of the above topics, this Report will not include an

elaboration of any analytical models of juvenile justice

process. For example, diversion programs operating at the

various sites will be described, but they will not be
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assessed further in terms of the extensive literature on 

diversion. 

IV. 	THE JURISDICTION OF THE JUVENILE COURT  

Legal Mandate of the Juvenile Court  

The Juvenile Delinquents Act subs. 2(1) provided that: 

"'juvenile court' means any court duly established 
under any provincial statute for the purpose of 
dealing with juvenile delinquents, or specially 
authorized by provincial statute 	to deal with 
juvenile delinquents" 

Each of the provinces in the Study enacted legislation 

giving jurisdiction over cases under the J.D.A.  to a court 

created under provincial legislation with provincially 

appointed judges. 

In all Canadian jurisdictions except Quebec, 

juvenile delinquency cases were dealt with by what is 

generally known as the "Family Court", a tribunal having 

authority to deal with a range of family problems generally 

including such matters as child protection, delinquency, 

child custody and access, child and spousal maintenance, and 

often domestic violence. In Quebec, delinquency cases were 

heard by a special "Youth Court", having a jurisdiction 

limited primarily to child protection, adoption and 

delinquency. 8  A specialized Family or Youth Court with a 

limited range of cases allows for the appointment of judges 

who have expertise and sensitivity in dealing with family 

problems. Such a specialized tribunal permits support 

services and court facilities to be developed in conjunction 

with the court. Additionally, by having a single court deal 
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with related cases, it is hoped that a single family problem 

having different legal aspects may be dealt with by a single 

court, if not by the same judge. 9  

At each of the principal urban sites, the judges 

sat exclusively as Youth or Family Court judges, except for 

1 judge in Winnipeg who sat part time in Family Court and 

part time in adult Criminal Court. In most provinces in 

more remote localities judges did not sit exclusively on 

Youth or Family Court matters, but also dealt with other 

cases at different times, as the caseload would not justify 

having a specialized judge. In particular, in some 

locations outside of metropolitan centres a single judge 

often sat as both a Family or Youth Court Judge 10  and also 

as a magistrate in hearing adult criminal charges. This was 

the practice in Kelowna, one of the non-metropolitan sites 

in the Study. 

Table 1 sets out the provincial legislation creating 

the Juvenile Court in each province and indicates the other 

areas of jurisdicton dealt with by the judges at the 

principal sites. 

Subsequent parts of this Report will discuss other 

provincial legislation governing the operation of the 

Juvenile Court, including such matters as age limits, 

pre-trial detention, diversion, disposition and court 

records. It will be seen that the juvenile justice system 

in each province was shaped by distinctive provincial 

legislation. 



-paternity 

-spousal and 
child 

Table 1: Legal  Mandate of the Juvenile Court 

Halifax Vancouver Tbronto Montreal Winnipeg . Edmonton 

Name of 
. Court 

Family Càurt Youth Court Provincial 
Court (Family 
Division) 

Provincial 
Judges Court 
(Family 
Division) 

Juvenile 
Division cf 
Provincial Court 
[sits as Juven-
ile and Family 
Division of 
Provincial 
Court] 

Provincial 
Court [knogan in 
Vancouver as 
Family Court] 

Legisla-
tion. 
Establish-
ing 
jurisdic-
tionas 
Juvenile 
Court 

Family Court 
Act, C.S.N.S., 
c. F-3 s.1(5) 

Courts of 
Justice Act, 
R.S.Q. 1977, 
c.T-16, s.109 

Provincial 
Courts Act, 
R.S.O. 1980, 
c.398 s.23(2) 

The Provincial 
Judges Act, 
S.M. 1972, 
c.61, s.23(3) 

The Provincial 
Court Act, 
R.S.A. 1980, 
c.P20, s.22 

Provincial 
Courts Act, 
R.S.B.C. 1979, 
c.341, s.2(4) 

Other 
matters 
dealt with 
by court 

• -adoption 
-child 
protection 
-custody and 
access 
-domestic 
violence 
-enforcement of 
maintenance 

-adoption 

protection 

-mental patients, 
limited 
jurisdiction 
for Children 

-adoption 
-child 
protection 
-custody and 
access 

-domestic 
violence 
-enforcement cf 
maintenance 
-marriage, 
dispensing with 
parental 
consent 
-paternity 
-possession of 
home* 

-spousal and 
child 
maintenance 

-child 
protection 
-custody and 
access 

-enforcement of 
maintenance 

-child 
protection 

-custody and 
access 

-enforcement of 
maintenance 

-child 
protection 
-custody and 
access 
-domestic 
violence 
-enforcement of 
maintenance 
-guardianship 
of a child 

-paternity 

-spousal and 
éhild 
maintenance 

-spousal and 
child 

maintenance 	maintenance 

*Reference . Re . Section  6 - of the  British . Columbia Family Relations Act (.1982)., 131 D.L.R.. (3d) 257, 26 R.F.L. (2d) 
113 (S.C.C.) held ultra vires  jurisdiction of the B.C. Provincialifairt dealing with occupançy of the home. This 
decision has led many judges in the Ontario Provincial Court (Family Division) to refuse to exercise similar powers 
under the Family Law Reform Art-R.S,O. 1980, c.152, ss 19Clitd1, 34_and 
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Offence Jurisdiction

Section 2 of the J.D.A. defined a "juvenil.e

delinquent" as:

"any child who violates any provision of the
Criminal Code or any federal or provincial
statute, or of any by-law or ordinance of any
municipality, or who is guilty of sexual
immorality or any similar form of vice, or who is
liable by reason of any other act to be committed
to an industrial school or juvenile reformatory
under any federal or provincial statute."

Thus a child was always charged with committing the offence

of "delinquency", and the information setting out the charge

then specified the particular federal or provincial statute

or municipal by-law wh ich had been violated. In all of the

sites observed by the National Study, Criminal Code

violations and other federal offences were dealt with in

Juvenile Court. There was some variation in treatment of

provincial offences, in particular so called "status

offences", acts for which juveniles but not adults are

subject to sanction.

In Attorney General of British Columbia v.

Smith,11 the Supreme Court of Canada held that a child who

violated provincial legislation should be dealt with only

under the Juvenile Delinquents Act. Quebec's Youth

Protection Act s.75 provided that when a child violated a

provincial law, he should be dealt with under the provisions

of Quebec's Summary Conviction Act, though in the Youth

Court. While the constitutionality of this provision may be

questioned12, it occasionally resulted in a youth receiving

a fine greater than the $25.00 maximum allowed by the

J.D.A. (after the court considered the youth's ability to
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pay the fine, as required by s.91 of the Y.P.A.). Cases 

dealt with in this way in Quebec were observed as part of 

the National Study, particularly in the Eastern Townships. 

In Winnipeg minor traffic offences were not 

handled in the Family Division of the Provincial Court, but 

rather were dealt with in front of a regular magistrate, 

sitting in the Family  Court building and acting under the 

J.D.A. as a Juvenile Court judge. Such cases were heard 

informally, with only judge and juvenile present; they were 

not observed as part of the National Study. 

The part of the definition of delinquency which 

refers to "sexual immorality or any similar form of vice" 

was said . to create a "status offence", that is an act which 

is an dffence for a child but for which an adult is not 

subject to sanction. The term "sexual immorality or any 

similar form of vice" received varying interpretations. 

Some judges considered that any act of sexual intercourse 

justified invoking the definition; similarly some judges 

convicted juveniles of delinquency based on solvent 

sniffing, which was not a criminal offence for adults. The 

rationale for this broad interpretation was that the J.D.A.  

should be used as a basis for social intervention in cases 

of children needing help; it was felt that the Juvenile 

Court should be prepared to act to promote the welfare of 

children. 	Other judges took a much more restrictive 

interpretation of s.2 and refused to invoke the juvenile 

process solely to protect children.13 A number of judges 

simply dismissed'all charges based on "sexual immorality" or 

"any similar form of vice". 
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Truancy, the failure to attend school, is another 

example of a status offence. Although all provinces had 

compulsory school attendance laws, in British Columbia and 

Quebec, children were not prosecuted for a failure to attend 

schoo1. 14  Only parents were subject to sanction; in Quebec, 

absence from school without reason would, however, have been 

the basis for a protection application.15 In Alberta, 

Ontario and Nova Scotia, children were prosecuted in 

Juvenile Court under provincial legislation for a failure to 

attend schoo1. 16  Such prosecutions also occurred in 

Manitoba, though very rarely.17 

Table 2 gives the breakdown for the different 

offences observed from initial appearance to final 

resolution in the National Study. Over two—thirds of the 

offences were property offences under the Criminal Code, 

mainly break and enter, possession of stolen property and 

theft. Under 4% of the charges involved offences against 

the person and less than 2% involved drug charges. Status 

offences, including liquor offences, truancy and "sexual 

immorality and any similar form of vice" accounted for less 

than 5% of all charges, with the vast majority of these 

being liquor offences, typically drinking under age. It 

should be remembered that since the sample period was 

approximately from June to September, these figures may not 

accurately represent annual prosecutions for each type of 

offence. 	For example, truancy charges are predictably 

more common during the school term and probably 



111ple 2: Sample Charges . Against - Juveniles  in the National Study 
- 

Halifax- 	 Eastern 	 Alberta 
Dartmouth 	Montreal 	Townships 	Toronto 	Winnipeg 	Edmonton 	Cir. Cts. Vancouver 	Kelowna 	Total 

	

... 	. 

Possession of stolen 
property 	. 	. 	 23.5% 	31.1% 	3.0% 	21.0% 	5.1% 	13.6% 	1.2% 	13.3% 	7.7% 	17.0% 

Break  & Enter 	 24.1% 	19.5% 	31.0% 	11.8% 	22.4% 	24.7% 	36.5% 	13.9% 	12.1% 	.19.7% 

	

. 	 . 	. 	. 	 ... 	. 

Theft 	 27.1% 	12.6% 	10.3% 	27.0% 	26.3% 	34.4% 	24.0% 	21.9% 	. 16.6% 	21.0% 

Pobbery 	 0 	 7.5% 	1.2% 	1.7% 	1.7% 	.5% 	0 	1.4% 	.6% 	3.2% 

Other property offences 	8.4% 	7.8% 	13.1% 	12.7% 	16.9% 	5.4% 	6.0% 	12.2% 	4.4% 	11.1% 

EUF.er, attempt-. 	 0.06% 
murder, manslaughter 	 0 	 .04% 	..5% 	0 	.1% 	0 	o O 	.(/79 	

	

.,. 	... 

Assaults 	5.4% 	1.5% 	2.2%5.1% 	1.5% 	.9% 	1.2% 	5.6% 	.3% 	2.4% 

	

.. 	. 	. 	...... 	.... 	. 	.... 	..., 	............... 	.., 	..., 	. 	. 	. 

Çther personal offences 	0 	 .7% 	3.9% 	.3% 	.5% 	1.2% 	1.2% 	1.0% 	.3% 	.8% 

Criminal Code motor veh. 	0 	.5% 	3.0% 	1.2% 	1.1% 	2.1% 	4.8% 	3.2% 	6.5% 	1.6% 

Other Criminal Code 
(-(g.cor.131.-rcà1 	.. ..... 	, .... 	. 	11.. 35?' 	.. 	2'f7% 	6.1% 	3.7% 	4.2% 	2.4% 	5.1% 	2.7% 	7.4% 

	

. 	. 	. 

Possession of Eilgs 	 1.8% 	.4% 	.3% 	1.8%2.3% 	1.6% 	4.8% 	2.5%' 	3.0% 	1.g% 

Other drug offences  	.2% 	. 	. 	0 	.2% 	.7% 	 .9% 	0 	.3% ,  

Provincr=rEattic 	-3701%--£:9%.  	28.3% 	1.8%M.3% 	-67K .. 	. 	.. 3.270%---=i ................ 	_ 	....... 	. 	.. 	. 	... 	..,. 
- - 	 --r-------- 
Provincial Liquor 	 .08% 	0 	3.4% 	11.1% 	1.1%2.4% 	2.5% 	13.0% 	4.1% ... 	._ 

Other Provincial/bylaw 	------79% 	.3% 	1.4% 	.5% 	1.9% 	7.8% 	.1% 	0 	.9% . 	 ..... 	,.. 	..... 	... 	, 	. 	.. 

Truancy ....................... 0 ......... 0 .... 	,_ 	 2.2% 	 .7% 	1.8% 	0 	.4% .. 	...... 	.. 

Sexual inmorality & 	 .04% 
similar vice 	 0 	0 	 0 	.2% 	0 	0 	0 	 0 	(3/7939) .„ 	... 	.. 	 .. 	.„ 	.. 	. 

Breach Probation & 
J.D.A. s.20(3) 	 0 	.04% 	0 	2.5% 	1.4%.7% 	0 	3.5%  	89% 	1.2% ...... 	.. 	 . . 	. 

TCY1AL 	 • • 	2448 	406 	996 	1931 	572 	167 	915 	338 	7939 
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underrepresented in the Study. Nonetheless, in terms of

broad categories of offences, the Study data very likely

accurately represented annual patterns.

Age Jurisdiction:

One of the most significant limitations on the

jurisdiction of the Juvenile Court was based on age. The

provinces had significant authority to establish minimum and

maximum ages for entry into the juvenile justice system.

The result was that in some provinces a "child" was subject

to the J.D.A. for violating the criminal law, whereas in

other provinces a person of the same age may not have been

considered subject to the Act and received very different

treatment18. Table 3 sets out the age jurisdiction of the

various courts studied.

Section 2 of the J.D.A. allowed a province to

establish a maximum age for Juvenile Court jurisdiction of

fifteen, sixteenl9 or seventeen. A "child", one who was

subject to J.D.A., was defined in Alberta, Ontario and Nova

Scotia as a "boy or girl apparently or actually under the

age of sixteen years", in British Columbia under seventeen,

and in Manitoba and Quebec under eighteen.. As discussed

below, it was possible under certain circumstances for a

child under the maximum age to be "transferred" from the

Juvenile Court to adult court and, if convicted, dealt with

in the adult correctional system.

The minimum age of criminal responsibility was

established historically at common law as seven years of



7 	 14 	 7 	 12 	12 	 7 
Minimum 
Age 

a 

17 15 15 15 17 16 
• • • • • • • • • • 

Table 3: Juvenile . Court - Age - Jurisdiction 

Halifax Montreal Toronto Winnipeg Edmonton Vancouver 

Maximum 
Age 

a. Quebec: minimum, the Youth - Protection -Act,  s.60, children under 14 not to be Charged with an offence. 

b. Manitoba: minimum, children under age 12 directed to Child welfare authorities as a matter cf policy. 

c. Alberta: minimum, Child -Welfare - Act, s.73, judge's consent required to Charge Child under 12. 
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age; s.12 of the Criminal Code  followed this common law 

principle to provide that "no person shall be convicted of 

an offence in respect of an act or omission on his part 

while he was under the age of seven". This provision 

applied to proceedings in Juvenile Court and seven was the 

minimum age applied in British Columbia, Ontario and Nova 

Scotia. Quebec's Youth Protection Act s.60 provided that 

the Youth Court would not be seized of a case involving a 

child under fourteen charged with violating any law in force 

in Quebec; although the constitutionality of this provision 

was suspect,20 it was almost universally respected and very 

few children under this age appeared in Youth Court. In 

Alberta, the Child Welfare Act s.73 provided that no child 

under the age of 12 should be charged as being a juvenile 

delinquent without the consent of a Juvenile Division judge; 

judges apparently were only willing to consent in serious 

cases and  this effectively meant few children under 12 were 

dealt with under the J.D.A.. In Manitoba there was no 

legislation setting a minimum age, but it was an established 

policy of the Probation Services to "divert" most children 

under the age of 12 from the Juvenile Court; by 

administrative arrangement, these cases were referred for 

assessment by child welfare authorities. As a result few 

children in Manitoba under the age of 12 were dealt with 

under the J.D.A. 21 ;  typically only the most serious 

offenders under 12 appeared in Juvenile Court in Manitoba. 

Diversion is discussed further in a later section of this 

Report. 
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In all provinces, children under the minimum age

who committed offences were dealt with in a variety of

ways. Most typically, the child was warned by police and

the situation was discussed with parents. In more serious

cases, child protection authorites were called in, sometimes

resulting in the child being brought to court as one in need

of protection or referred to some other agency for

counselling or therapy.

Even if otherwise within the jurisdiction of the

court, a child under the age of fourteen might have raised

the defence of "doli incapax", lack of mental capacity to

commit a wrongful act. As enacted in s.13 of the Criminal

Code, the "doli incapax" rule provided that a child between

the ages of seven and fourteen could not be convicted of an

offence "unless he was competent to know the nature and

consequences of his conduct and to appreciate that it was

wrong". • This defense was occasionally raised in Juvenile

Court; if it was successful, a child was acquitted22, though

if appropriate he might be dealt with by child protection

measures.23

Juvenile Justice and the Child Welfare System

Constitutionally and legally the juvenile justice

and child welfare systems can be considered distinct.

Children who violated the law were subject to the

jurisdiction of the Juvenile Court, pursuant to federal

criminal legislation. Provincial child welfare legislation

created social agencies and a court process designed to
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protect children and promote their welfare. Given the 

"parens patriae" philosophy of the J.D.A.,  emphasizing 

treatment and the welfare of the child, it is perhaps not 

surprising that there were in fact significant areas where 

the two systems merged. Indeed, it would seem that the 

original proponents of the Juvenile Delinquents Act in 

Canada did not see much difference between the two systems. 

W.L. Scott, credited as being the prime draftsman of the 

J.D.A.,  wrote in 1906: 

"that there should be no hard and fast distinction 
between neglected and delinquent children, but 
... all should be recognized as of the same class, 
and should be dealt with with a view to serving 
the best interests of the child" .24 

Each province has child welfare legislation. Most 

of the statutes have a lengthy definition of "child in need 

of protection", or the roughly analogous terms "neglected 

child" or "endangered child".25 The legislation is intended 

to authorize state assistance for abused, neglected and 

deprived children, or those whose families are otherwise 

unable to care for them. In recent years in Canada, more 

emphasis has been placed on helping children in their 

homes. Often, however, this is not possible and the 

legislation allows a government department, or delegated 

agency (a children's aid society) to "apprehend" a child, 

bring the child to court, have the child made a temporary or 

permanent ward, and placed in the care of the state or its 

agency. The child protection authorities often have other 

responsibilities, in particular in regard to adoption. 
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Much of the work of child protection authorities 

is quite separate from the juvenile justice system. In 

particular, those abused, neglected or otherwise needy 

children under the Juvenile Court age did not come into 

contact with the juvenile justice system. 

For older children, especially those twelve and 

older, the demarcation line between the juvenile justice and 

child welfare systems was often unclear. This was most 

apparent in Quebec where there was a single piece of 

legislation, the Youth Protection Act,  and a single agency, 

the Director of Youth Protection of the local social service 

centre, responsible for both delinquent and "endangered 

children". In other provinces there were distinctive 

legislative provisions and agencies for the two types of 

cases, but there was substantial overlap, particularly in 

terms of placement facilities and institutions. Table 4 

summarizes some areas of legislative interaction between the 

juvenile justice and child welfare systems. 

The operational definition of "child in need of 

protection" or the analogous term was so broad that a child 

who committed any criminal offence could be dealt with 

either under child protection legislation or charged in 

Juvenile Court. This was particularly true in provinces 

like Manitoba where the child in need of protection 

definition included "incorrigibility" ("a child ... beyond 

the control of his parents" and "a child whose behaviour 

... or association is injurious to himself or others" 



Family and Child 
Act, S.B.C. 
1980, c.11 

The Child Welfare Child Wèlfare 
Act, S.M. 1974, 	Act, R.S.A. 
c.30 	 1980, c.C-8 

Youth Protection Child Welfare 
Act, R.S.Q. 	Act R.S.O. 1980, 
c.P-34.1 	c,66 

Child 
Protection 
Legislation 

Children's 
Services Act 
S.N.S. 1976, 
c.8 

under 16 	under 18 	under 16 
(JDA under 16) (JDA under 18) 	(JDA under 16) 

under 19 
(JDA under 17) 

Maximum age 
jurisdiction 

. for initial 
order under 
protection 
legislation 

'rider 18 
(JDA under 18) 	(JDA under 16) 

under 18 

Child 
protection 
agency 

• (Children's Aid Children's Aid Director of 
Society 	Ybuth Pro- 	Society 

tect  ion,  

Ministry of 
Human 
Resources 

Children's Aid 	Department o 
Society 	 Social 

Services and 
responsible for 
delinquents and 
endangered 
children 

Community 
Health, res-
ponsible for 
both delinquent 
and WA  wards 

None GA  s.19(1)(b) 	CWA s.16(d),(e) 	CNA s.6 
(vii) 	 (vii) and 

(viii) 

CWA s.55- 	YPA s.38g 
allowed direct 
carnmitM1 to 
training 
school 

None None None 

"incor-
rigibility" 
included in 
child  pro-
tection  
definition 

legislative 
restrictions 
on placement 
of dhild in 
need of 
protection 
with 
delinquents 

Corrections Act, 
s.37 restricted 
admission to 
youth oontainnent 
centre 

None-s.78 of 
WA  specif-
ically allowed 
ward to be 
ordered into 
"compulsory 
care" 

Training School 
Act and CWA 
s.19(1) (g) 
prohibited 
detention or 
placement in 
training school 

■•■■•■•■■■■•■•■■.«...1...../••■■■••■■■••••■••■■•■* 

CNA s.30(2) 
max. 12 mo. 

CSA s.2(m)(vi) 	YPA s.91, 92 
s.35; 
max. 3 yrs. 

F&SCA s.10(4) 
max. 12  no.  

WA  s.75 
max. 12 mo. 

WA  s.44 
max. 2 yrs. 

implemen - 
tation/JDA 
s.20(1)(h): - 
placement 
with 
Children's 

Aid Society 

British 
Columbia Alberta Ontario Manitoba Quebec Nova Scotia 
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C.W.A., s.16(d) & (e)). Whether a child was dealt with in 

the child welfare system or the juvenile justice system 

often depended upon local institutional arrangements and 

policies. 

In some cases whether the child entered one system 

or the other may not ultimately have been too significant in 

terms of the way his case was actually dealt with. He would 

go to the same court regardless of which system he was in; 

the presiding judge might assume authority either under 

provincial welfare legislation or the J.D.A. 	In some 

cases he could be detained in the same facilities pending 

final judicial resolution of his case. In Toronto and 

Vancouver there were some legislative restrictions on 

placing children from the welfare system in secure juvenile 

facilities, while in other places, notably Winnipeg, there 

was a policy of separate pre—adjudication detention. 

At the disposition stage, the.re  was substantial 

overlap between the two systems. If adjudged a delinquent, 

s.20(1) (h) of the J.D.A.  allowed a child to be placed in the 

care of a children's aid society or superintendent of child 

welfare as a disposition. As Table 5 shows, this 

disposition was used in 10.6% of the cases in Edmonton, 5.3% 

in Winnipeg, 1.5% in Toronto, though virtually not at all at 

the other principal sites. The relatively high rate in 

Alberta reflects the fact that there were technically no 

"industrial schools" in the province, though youths could be 

placed in "compulsory care" under the Alberta Child Welfare  

Act. Many children committed t6 juvenile institutions under 

5.20(1)(1) of the J.D.A.  in fact ended up in the same foster 
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homes and group homes as children found in need of

protection, and in all provinces except Ontario and British

Columbia, children found in need of protection could be

placed in the same secure juvenile institutions as children

found delinquent. In Quebec, in terms of disposition there

was no legislative distinction between the endangered child

(Y.P.A. s.38) and the delinquent (Y.P.A. s.40), though in

practice some institutions dealt only with delinquent youth

while others had both delinquent and endangered children.

The close connection between the two systems is

scarcely surprising. Abused, neglected and disturbed

children often have behavioural problems, manifested in

criminal conduct. Not infrequently the child protection

authorities would themselves charge one of their wards in

Juvenile Court for offences occurring after committal to the

care of the agency. Many children who were delinquent have

been in some way mistreated at home and were indeed children

in need of protection from their families. As Table 5

shows, 17.6% of the youths in the Study either had child

protection files open at the time of the juvenile charges or

had previously been involved with a protection agency. Most

facilities have admission criteria and programs based on

real needs and problems of children, and not_ on the legal

distinctions made by courts or legislatures; thus children

in need of protection and delinquents often found their way

into the same facilities.



Table 5: Juvenile  - Justice and the Child . Welfare System: - -National - Study - Data ....... 	. 	.„ 

Eastern 	 Alberta ' 
Halifax 	Montreal 	Townships 	Toronto 	Winnipeg 	Edmonton circuit 	Vancouver 	Kelowna 	TOTAL 

	 cts.  

% of dharges at 
site resulting in 
direct oanmital 
to dhild 
protection 	 0% 	.3% 	0% 	1.5% 	5.3% 	. 	10.6% 	8.9% 	0% 	0% 	2.7% 
ailthbrities 	 117/4342 
s.20(1)(h)• 

	

--(file  based data)    	
- 

% of juveniles at 	no 
site currently in 	access 
a dhild welfare 	to data 	5.3% 	0.7% 	4.3% 	13.6% 	26.8% 	12.1% 	13.3% 	4.2% 	9.9% 
file 	 252/2534 

_ 

% of juveniles at 	no 
site  Who had prior 	access 
child welfare but 	to data 	13.2% 	0.7% 	6.4% 	10.0% 	10.4% 	9.6% 	1.7% 	4.2% 	7.7% 
no current file 194/2534 . 	 .. 	.. : 	... 	. 	. 	......... 	._____. 	_ 	..„... 	 .....„ 
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This Report will not further elaborate on the 

relationship between the juvenile justice and child welfare 

systems, nor consider the advantages and potential abuses of 

the present interaction between the two26 . This 

relationship involves some of the most complex and 

controversial issues in juvenile justice and is far beyond 

the scope of this Report. The purpose of this discussion 

was solely to point out that while this Report focuses on 

the operation of the juvenile justice system, there is 

another highly complex system related to it. 

V. 	JUVENILES BEFORE THE COURT  

The National Study was able to identify certain 

characteristics of the juveniles brought before the court 

facing charges under the J.D.A.  These included sex, age, 

race, language spoken, prior juvenile record and number of 

charges. It is clear that the juveniles charged under the 

J.D.A.  were not representative of the general population of 

young people who were within the jurisdiction of the court. 

Sex: 

As Table 6 shows, males were greatly 

overrepresented in the juveniles observed, though there was 

substantial variation in the sex ratio between the 

sites.27 Slightly less than one juvenile in six was 

female, ranging from less than one in twenty in the Eastern 

Townships to almost one in four in Edmondon. 



Table 6: Sex of Juveniles in the National - Study 

Halifax- 	 Eastern 	 Alberta 
Dartmouth Montreal 	Townships 	Toronto Winnipeg 	Edmonton 	Cir. Cts. Vancouver 	Kelowna 	Total  

% Male 	 87.0% 	92.7% 	95.6% 	80.5% 	86.1% 	75.6% 	79.5% 	79.8% 	82.4% 	84.5% 

% Female 	 13.0% 	7.3% 	4.4% 	19.5% 	13.9% 	24.4% 	20.5% 	20.2% 	17.6% 	15.5% 

Total  Number 	 100 	454 	136 	441 	581 	250 	83 	347 	142 	2534 

a) 
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Ag e:

Table 7 sets out the ages of the juveniles in

the sample observed. This Table shows that at each site,

the incidence of court charges increased significantly with

age, and that relatively few juveniles under 12 were dealt

with by the Juvenile Court.

Table 7 can be compared to Table 3, which sets out

the age jurisdiction of the Juvenile Court at each site.

The different maximum ages are very clearly reflected in

Table 7, with no youths over fifteen appearing in

Halifax-Dartmouth, Toronto or the Alberta courts and none

over sixteen at the British Columbia sites. The minimum age

limits were not always observed; 3.7% of the juveniles were

under fourteen in the Eastern Townships,28 and in 4% of the

Edmonton cases judicial permission was given for a

prosecution of juveniles under 12. On the other hand, the

policy applied in Manitoba of usually diverting youths under

12 from Juvenile Court resulted in no observations of

juveniles under this age at the Winnipeg site; similarly the

effect of informal practices in British Columbia meant that

very few youths under 12 were observed in Vancouver and none

in Kelowna.

Race:

It was sometimes difficult to classify juveniles

according to race, and indeed for many individuals the

determination of race may be a highly debatable question.

In some cases, the observers in the National Study did not



Table 7: Age - of - Juveniles - in the National - Study  

Halifax- 	 Eastern 	 Alberta 
Dartmouth Montreal 	Townships 	Toronto  Winnipeg 	Edmonton 	Cir. Cts.  Vancouver 	Kelowna 

11 or less  	7.2% 	0 	0 	6.7% 	0 	4.0% 	1.4% 	.3% 	0  

12 -  13 	 21.7% 	0 	3.7% 	27.2% 	11.9% 	23.3% 	23.0% 	10.5% 	2.2% 

14 	 22.7% 	12.0% 	10.5% 	29.9% 	14.2% 	26.9% 	32.4% 	20.8% 	4.3% 

15 	 48.5% 	19.6% 	11.2% 	36.2% 	18.9% 	45.8% 	43.2% 	22.3% 	15.8% 
---. - 	  

16 	 - 	29.0% 	26.1% 	- 	25.5% 	- 	- 	46.1% 	77.7%  

17 	 - 	39.4% 	48.5% 	- 	29.6% 	- 	- 	- 	- 
, 

TOTAL NUMBER 	 97 	449 	134 	431 	572 	249 	74 	332 	139  

Note: Age was determined from file date and refers to age at the time of commission of the alleged 
■■•••■■•■••.1.1.■ 

offence. For a total of 57 juveniles it was not possible to ascertain age. 
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agree on the race of the juvenile. Table 8 sets out the 

race of the juveniles in the Study, based on observations; 

if there was a disagreement between observations about the 

race, classification was based on the majority of 

observations. 

Although the determination of race in a particular 

case may be questionable, the figures in Table 8 should be 

viewed as roughly accurate. They indicate native Canadians 

appeared in Juvenile Court in disproportionate numbers, 

particularly in Western Canada. Visible minorities also 

appeared quite frequently in Juvenile Court, mainly blacks 

in Halifax and Toronto, and orientals and East Indians in 

Vancouver. 

Language:  

At the Quebec sites, well over 80% of the hearings 

observed were conducted in French. About 4% of the Montreal 

hearings and 1% of the Eastern Townships hearings were 

conducted in English exclusively, and another  8% of the 

Montreal hearings and 2% of the Township hearings were 

conducted in both English and French. 

At all the other sites all proceedings were 

conducted in English. French interpreters were required for 

two hearings in each of Toronto and Winnipeg. 

Interpreters were required in about 3% of all 

hearings observed, usually to assist the parents. In 

Toronto, interpreters were used in almost 15% of hearings, 

mainly Portuguese, followed by Italian and Greek and 



Table 8: Race of - Juveniles in-the -National Study  

Halifax— 	 Eastern 	 Alberta 
Dartmouth 	Montreal 	Townships 	Toronto Winnipeg 	Edmonton 	Cir. Cts.  Vancouver 	Kelowna 	Total  

White 	 90.7% 	97.3% 	100% 	79.9% 	81.2% 	82.1% 	64.0% 	77.3% 	93.9% 	84.5% 

Native Canadian 
(Indian, Métis & 
Inuit) 	 1.0% 	.8% 	0 	1.4% 	17.8% 	14.0% 	36.0% 	6.2% 	3.0% 	8.1% 

Other visible 
nànority (black, 
Oriental, East 
Indian*, etc.) 	 8.3% 	2.0% 	0 	18.8% 	1.0% 	3.9% 	0 	16.6% 	3.0% 	7.4% 
— 

TOTAL NUMBER 
IDENTIFIED 	 97 	400 	62 	432 	511 	207 	75 	308 	132 	2224 , 

Note: For 310 juveniles in the Study race was not determined or there was no néjority agreement by observers as to race. 
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Chinese. In Vancouver, about 3% of the hearings had

interpreters, mostly Chinese. At Halifax-Dartmouth, the

Eastern Townships sites, Edmonton, the Alberta circuit

courts and Kelowna, no hearings were observed in which an

interpreter was used.

Prior Juvenile Record:

Table 9 sets out the number of juveniles in the

Study who had a record of a prior finding of delinquency.

Prior findings of delinquency were discovered from a search

of court files and other records. This Table indicates that

roughly 70% did not have a record, but the remaining 30%

were repeat offenders.

Though the number of juveniles with a prior record

was slightly lower at the Quebec and British Columbia sites

than elsewhere, there was no statistically significant

variation across the country.

Number of Charges:

Just under half the juveniles in the sample faced

a single charge when brought before the Juvenile Court,

while slightly more than half faced multiple charges. Table

10A shows that almost 90% of the youths faced less than five

charges though some had a large number, with one youth in

Montreal facing 54 charges during the period observed.

Table 10A indicates the total number of charges faced by a

juvenile during the Study period, including situations where

a juvenile was charged with committing new offences after an

initial appearance.



Table 9: Juveniles•in the-National-Study-with-Record-of-Prior-Finding-of-Delinguency 

Halifax- 	 Eastern 	 Alberta 
Dartmouth Montreal 	Townships 	Toronto  Winnipeg 	Edmonton 	Cir. Cts.  Vancouver 	Kelowna 	Total  

No prior.record 	69.0% 	72.9% 	79.4% 	67.4% 	69.2% 	66.0% 	67.5% 	73.8% 	73.9%70.6% 
.

•
. 

Prior  record 	 31.0% 	27.1% 	20.6% 	32.6% 	30.8% 	34.0% 	32.5% 	• 	26.2% 	26.1% 	29.4% 

TOŒAL NUMBER 	 100 	454 	136 	441 	581 	250 	83 	347 	142 	2534  



Table 10A: Number - of - Charges - Faced by - Juveniles in the National - Study Sample  

Halifax- 	 Eastern 	 Alberta 
Dartmouth 	Montreal 	Townships 	Toronto Winnipeg 	Edmonton 	Cir. Cts.  Vancouver 	Kelowna 	Total , 

1 Charge 	 59.0% 	25.3% 	52.9% 	54.0% 	57.1% 	60.0% 	54.2% 	45.0% 	52.8% 	49.0% 

2 Charges 	 36.0% 	32.8% 	19.9% 	26.3% 	18.4% 	17.2% 	24.1% 	26.5% 	22.5% 	24.6% 

3 or 4 Charges 	 4.0% 	19.8% 	15.4% 	14.1% 	14.8% 	15.6% 	13.3% 	16.7% 	15.5% 	15.5% , 

5 - 9 Charges 	 1.0% 	15.4% 	8.8% 	5.7% 	7.4% 	6.0% 	8.4% 	10.7% 	7.8% 	8.7% 

10 or more Charges 	0 	 6.6% 	2.9% 	0 	2.2% 	1.2% 	0 	1.2% 	1.4% 	2.2% 

Total Number 	 100 	454 	136 	441 	581 	250 	83 	347 	142 	2534  

Table 10B: Number-of -Criminal-Incidents-Forming - Basis - of Chargesfor-Juveniles- in -  the-Sample- (ignoring-unknown-values) 

• Halifax- ' 	 Eastern 	 Alberta 
• Dartmouth 	Montreal 	Townships 	Toronto 	Winnipeg 	Edmonton 	Cir. Cts.  Vancouver 	Kelowna 	Total  

1 Incident 	 88.9% 	62.7% 	63.2% 	77.1% 	78.3% 	80.8% 	65.1% 	79.3% 	62.6% 	73.9% 

2 Incidents 	11.1% 	18.0% 	15.4% 	13.8% 	10.3% 	8.6% 	22.9% 	13.8% 	20.9% 	14.0% 

3  -4 Incidents 	0 	13.6% 	10.3% 	5.4% 	8.5% 	7.8% 	4.8% 	5.1% 	10.8% 	8.1% 

5 or more incidents 	0 	5.7% 	11.0% 	3.6% 	2.9% 	2.9% 	7.2% 	1.8% 	5.8% 	4.0% . 	 , 	.. 
- --------- 

Total  Number 	 99 	440 	136 	441 	515 	248 	83 	333 	139 	2431 
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Table 10A probably overrepresents the degree of 

criminal activity which resulted in juveniles being brought 

before the court, as there was a tendency to lay multiple 

criminal charges on the basis of a single incident. For 

example a youth involved in a shop—lifting incident might be 

charged with two delinquencies, theft under s.294 of the 

Criminal Code and possession of stolen property under s.312 

of the Criminal Code. If the juvenile was convicted of one 

charge, the other was usually dropped by the prosecutor. 29 

 Table 10B represents an attempt to apply the Uniform Crime 

Reporting Rules developed by Statistics Canada for police 

statistics in the categorization of the number of criminal 

incidents generating the observed sample charges. There 

were some difficulties in determining from the observed 

proceedings if a number of charges were related to one or 

more incidents, and the data should be treated with some 

caution. However, despite its limitations, Table 10B 

provides some evidence that the majority of juveniles 

brought before the Court were not involved in multiple 

incidents; though 51% of the sample juveniles faced more 

than one charge, only 26% were involved in more than one 

incident. 

VI. THOSE WHO WORK IN THE JUVENILE COURT  

In each Juvenile Court there were a number of 

different professionals who were involved in dealing with 

juvenile cases from the time of initial contact with the 

juvenile justice system to ultimate resolution. At each 
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court the type of personnel and division of responsibilities 

was distinctive. Table 11 indicates the various 

professionals and agencies associated with the Juvenile 

Court at the six principal sites, and includes some comments 

about characteristics, functions and relationships; where 

relevant, some comments are made about the non-urban sites. 

The information in Table 11, particularly indicating numbers 

of staff, reflects the situation at time of observations, 

May 1981 to March 1982. 

Judges:  

At least in theory, judges were the key decision 

makers in the Juvenile Court system. They decided whether a 

child was delinquent, and if so, rendered a disposition. In 

reality others involved in the system also made very 

important decisions which may have effectively limited the 

scope for judicial decision making. Many juveniles were 

"screened" or "diverted" and never reached the court. In 

the vast majority of cases going to court, the issue of 

delinquency was admitted, perhaps after negotiations between 

prosecutor and defence counsel; effectively, a judge had no 

decision to make about an adjudication of delinquency in 

such cases. Also, at disposition, judges were heavily 

influenced by recommendations of probation officers or other 

assessments. After disposition, juvenile correction 

personnel usually determined what actually happened to a 

child. Nevertheless, judges played a very important role in 

the system, both in terms of the formal decisions they made 
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and through the procedures, expectations and atmosphere they

created for other juvenile justice personnel.

At one time, many Juvenile Court judges did not

have legal training. They were concerned citizens,

appointed with a view to helping delinquent youth. In

recent years, there has been increased recognition of the

need for legally trained judges. Most provinces enacted

statutory requirements that judges be practising lawyers for

a specified period before appointment to Juvenile Court.

Ontario and Alberta,did not have such legislative

requirements, but in fact all the judges in Toronto and

Edmonton had a legal education, and most were practising

lawyers prior to their judicial appointments.

Juvenile Court judges were appointed by provincial

governments. Many had experience as practising lawyers in

juvenile or family matters, though some were from academic

backgrounds or had unrelated legal experience. There was no

formal training program for judges, though in each province

there was an informal training and observation period before

judges began to hear cases. There were national educational

conferences for Juvenile Court judges, and Ontario had.an

established judicial development program. Many judges

attended different seminars and conferences, but in all

cases, participation was voluntary.

In Montreal, Toronto, Winnipeg, Edmonton and

Vancouver there was a senior or chief judge, with

administrative responsibilities, including assignment and

scheduling of judges, and overseeing the functioning of the



Table 11:  The Juvenile Court and -Those -Who WOrk-There--Continued  

Halifax- 
Dartmouth 	Montreal 	Tbronto 	Winnipeg 	Edmonton 	Vancouver  

Judges (nuffibers 	3  - Halifax 	 15 	 9 	10 full time and 	5 	 4 
include senior or 	3  - Dartmouth 	 4 part time(3 
chief judges at 	 had law 
each site 	 practices, 1 

also sat in 
adult criminal 
court) 

Legislation 	Family  Court 	Courts of 	Nb statutory 	Provincial 	Nb statutory 	Provincial 
regarding 	Act s.2(1A) 	Justice Act 	requirement that Judges Act, 	requirement that Courts Act s.2 
qualification of 	required 5 yrs. 	s.110 required 	judges have 	s.2(2) required 	judges have 	required judges 
judges 	 as barrister 	10 yrs. practice legal education 	5 years as 	legal education 	to be member of 

as member of the or experience 	member of the 	or experience 	B.C. Law Society 
Bar of Quebec 	 Bar or 	 for 5 yrs. or 
or equivalent 	 equivalent 	 have other 

satisfactory 
legal experience 

Justices of the 	 .  
Peace 	 2 	 2 	3 	 2   	2 	 3  

Prosecutors 	-Except trials, 	-Crown Attorney 	-except trials, 	Until autumn 	-Except trials, 	Only Crown 
police officers 	always on duty, 	usual for 	1981, probation 	police officers Attorney 
prosecuted 	7 full time 	police to 	officers 	prosecuted 	prosecuted 

' 	 -police retained 	Crown + 1 	prosecute 	prosecuted, 	-Crown Attorney 	1 senior 
private law 	articling 	-1 full time 	except trials; 	did trials 	prosecutor 
firm for . 	student for 	Crown Attorney 	Crown Attorneys 	1 full time 	+ 2-3 junior 
contested 	juvenile 	+ 8 Crown 	for contested 	Crown 	 prosecutors 
matters 	prosecutions, 	agents (police 	matters; after 	+ 1 regular 	(rotate) 
-private 	 officers) 	autumn 1981, 4 	police officer 
prosecutions 	 + part time 	full time 
not infrequent 	 Crowns 	Crowns + 1 

+ Fed. Crown 	articling 
(drugs) 	student 
(articling 	+ Federal Crown 
student) 	(drugs) 

(articling 
student) 

(.._ 	 ___ 



Table 11: The Juvenile Court and-Those-Who-Work-There - Continued 2

Halifax-
Dartmouth Montreal Toronto Winnipeg Edmonton

Police - v ^^

we.Lrare
agency (Children's
Aid Society -
C.A.S.)

Youth Bureau

only at R.C.M.P.
Bedford and
Dartmouth City

Police but not
at Halifix City

Police

-workers

Montreal Urban
Gcmmunity Police
had Youth
Section; 8 of-
ficers at Court.
Also Laval and
provincial

.... -fpolices-..: ....j..--..--. -.---_
ÎAEter summer sf

rarely appeared
at Juvenile
Court

Prô^tfôn Ôf -i^cérs -Dept. -6f So ic^al
(P.O.) and Services, Spe-
Legislative cial Protection
authorization for Services
appointment -P.O.'s did only

juvenile vork,
including:
:intake at court
:pre-disposition
reports
:supervision of
probation and
after-care
-1 supervisor
regularly at
court
-Family Court
Act s.4(12) and

1981, child pro-
tection and pro-
bation functions
canbined under
Director of
Youth Protection
of local Center
of Social
Services
most workers
had non-
specialized case

Thronto Police
Department had
Youth Bureau

etrô`'Eronto
and Catholic
Ç.A.S. each
had 1 regular'
liaison worker
in Juvenile
Court; worked
with wxirds
charged under
J.D.A. & s.20(l)
(h) cases

Winnipeg Police
Force had
Juvenile Divis-
ion. RC.M.P.
involved in
cases outside
city and drug
cases----------

Edmonton Police
Force had Youth
Detail

^Â1.5 : '- - ^e^r ^pt .
-workers rarely
at Juvenile
Court

of Social
Services, Child
Welfare Branch.
As well as child
protection and
adoption work,
supe rvised al1
youths ranoved
fran home under
J.D.A.
-2 liaison
workers at Juv.

loads, includingj- {:..-....- -.---ICourt. .-._-. ..Court..........
:bail assessmentP.Ô.'s ^nlÿ
:diversion
:supervision of
probation and
aftercare
:child
protection
:and perhaps
family
counsel ling
-at Youth Court

special diver-

sion and assess

ment units, with
about 30 workers

and 2 court
liaison staff

Youth Protection

involved after
adjudication of
delinquency;
1 liaison wnrker
at court
1 worker at

court for pre-
disposition

reports + staff
for supeivising

probation and

aftercare
-Children's
Probation Act

and Provincial
Courts Act s.31

nvolved ICity f

sessment
rvision
on
sion of
n and
re
3ult and

juvenile
caseload
-4 liaison
officers
regularly at
court
-The Corrections
Act s.3-5

Edmonton Social
Services had
P.O.'s with
mixed caseloads
including
:pre-disposition
reports
:supervision of
probation
:protection work
:other social
services
-1 liaison
worker regularly
at court
-Child Welfare
Act s.66

Vancouver

No youth
bureau

7in1-9 ft ÿ ôf`- -
Human Resources
-workers rarely
at Juvenile
Court

^-Ministry o t s
Attorney General
Corrections Branch
-Juveniles P.O.'s
did :
:pre-court enquiry
:bail assessment
:diversion
:pre-disposition
reports o

:supervised proba-
tion and after care
-2 staff regularly
at court
-At Kelowna staff
had mixed juvenile
& adult caseloads
-Corrections Act



Table 11: The -Juvenile -Court . and Those Who -Work -There - Continued 3 

	 -------------- 
Halifax - 
Dartmouth 	Montreal 	Toronto 	Winnipeg 	Edmonton 	Vancouver 

 	------  	----- 
School Board 	School officers 	No 	2 School Board 	RD 	School social 	 ND  

(truancy) 	rarely appeared 	 Liaison Officers Crown 	 workers rarely 
to prosecute 	 regularly 	prosecutes 	appeared to 

appeared 	truancy 	prosecute  
_ 	 

Psychological/ 	Atlantic Child 	Staff 	 Family Court 	Forensic 	Private 	Forensic 
Psychiatric 	Centre and 	psychologist of 	Clinic with 	Services at 	practitioners 	Psychiatric 
Assessuents 	psychiatric 	D.Y.P. 	 staff cf 25, for Manitoba Ybuth 	+ 	 Institute, for 

hospital 	+ Private 	delinquency, 	Centre, 3 full 	psychiatric 	adults & 
Practioners 	child protection time staff, 	hospitals 	juveniles 
+ psychiatric 	and custody 	delinquency 	 + 
hospitals 	cases 	 cases only 	 private 

practitioners  

Other Court 	 Native court 	Native court 
Services 	 workers 	workers 
-_-___- 	 ---------.---. 
Cammunity 	 Youth Protection 	 Family Court 
monitoring  bodies 	 Committee, 	 Committee and 

Youth Protection 	 «outh Program 
Act 	 Canmittee 
s.12-30 	 

Legal 	 -No duty 	-In Montreal and -Duty counsel 	-Duty counsel 	-Duty counsel 	-Duty counsel 
Representation 	counsel, 	Eastern Town- 	always 	available for 	always 	always 

juveniles 	ships, duty 	available 	mile hearings, 	available in 	available in 
frequently 	counsel always 	-Legal Aid 	juveniles 	Edmonton 	Vancouver 
unrepresented 	available 	Clinics for 	frequently 	-no clinic 	-no clinic 
-Legal Aid 	-Legal Aid 	some 	 unrepresented 
Clinic  for  some 	Clinic - in 	juveniles 	-Legal Aid 	Alberta circuit 	Kelowna, duty 
juveniles 	Montreal with 	 Society staff 	cts., duty 	counsel 

special Ybuth 	 represented some counsel only 	available only 
Division with 10 	 juveniles 	available in a 	by special 
lawyers + 	 few cammunities, arrangement, 
articling 	 juveniles 	juveniles 

• 	student + 	 frequently 	frequently 
criminologist 	 unrepresented 	unrepresented 
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court administration. In Halifax, this role was filled by 

the Co—ordinator  of  Legal Services. 

Justices of the Peace: 

At each of the principal sites, there were 

justices of the peace (J•P•'s) employed. They commonly had 

responsibility for overseeing the functioning of the court 

and the maintaining of court records. Prosecutions were 

always commenced by the laying of an information (a sworn 

document) before a justice of the peace (see the Criminal  

Code s.455), and the justice thus served an intake, function 

for the court. 

Justices of the peace were usually secondary 

school graduates, often with experience in the 

administration of the juvenile justice system. There were 

no special training courses for justices of the peace. 

Court Staff:  

At each site there were court clerks who sat in 

court and were responsible for documents, scheduling hearing 

dates and swearing witnesses; often they had responsibility 

for reading out the information charging the juvenile. At 

all sites a verbatim record was kept of the proceedings, and 

this usually required a court reporter to be present, though 

some use was being made of recording equipment. At all 

sites there was someone responsible for calling people from 

the waiting room, escorting persons about and generally 

maintaining order; this function was carried out by a court 

attendant or the court clerk. At all principal sites there 
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was court support staff, keeping court files, processing 

documents and carrying out secretar-ial functions for the 

judges. 

Prosecutors: 

There was substantial variation between the sites 

in the type of arrangements made for the prosecution of 

cases in Juvenile Court, in particular in regard to the use 

of persons without legal training. At all sites such 

contested matters as trials and transfers were handled by 

members of the bar. In Halifax, a private law firm was 

retained to act as representative of the Crown. At all 

other sites there were full-time Crown Attorneys to handle 

these cases, though in Toronto use was also made of 

part-time Crown Attorneys. In Winnipeg and Toronto an 

employee of the Federal Department of Justice, often an 

articling student, was responsible for drug cases; in 

Winnipeg the Federal Crown also handled prosecutions under 

the Indian Act and various other pieces of federal 

legislation. 

In Vancouver the Juvenile Court was used as a 

training ground for provincial Crown Attorneys. There was 

an experienced senior prosecutor who supervised 2 to 3 

junior prosecutors who served for about three months and 

then were moved to adult court. The senior prosecutor 

handled all the appeals and transfer applications and made 

most of the key decisions on court referral, with the junior 

Crowns handling many of the trials and guilty pleas. 
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In Montreal, the Eastern Townships, Vancouver, and 

Kelowna, for all cases brought before the Juvenile Court a 

legally trained Crown Attorney acted as prosecutor. This 

was also the situation in Winnipeg, though prior to the 

autumn of 1981, first appearances, bail hearings, and 

uncontested guilty pleas were generally handled by probation 

officers.30 

In Halifax-Dartmouth, Toronto, Edmonton and the 

Alberta circuit courts, such matters as first appearances, 

bail hearings and uncontested guilty pleas were usually 

handled by police officers (generally not in uniform). As a 

result, in roughly two-thirds of the hearings at these sites 

(over 80% for the Alberta circuit courts), the prosecution 

was represented by a police officer. These were generally 

experienced officers who regularly appeared in Juvenile 

Court. 31  

In Toronto, Winnipeg and Edmonton, probation 

officers sometimes acted in a prosecutorial role when cases 

were brought back to court after disposition, for example 

for a rehearing or review under s.20(3) of the J.D.A.. 

At all courts it was theoretically possible for 

there to be a "private prosecution", with a private citizen 

laying an information and bringing the case before the 

court. This might have occurred if the police were 

unwilling to prosecute, and most typically arose in a 

situations involving minor shoplifting. Private 

prosecutions occurred occasionally in Halifax and Toronto 

and very rarely, if ever, at the other sites. 
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Police:

The police have responsibility for investigating

offences, apprehending alleged offenders, when required

conveying them to detention, and commencing criminal

proceedings by laying an information. Police officers may

also be required to be in court to testify.

In a number of centres, including Dartmouth (but

not Halifax), Montreal, Toronto, Winnipeg and Edmonton,

there was a special youth bureau for juvenile cases.

Officers from the youth bureau often dealt with cases where

juveniles were known to be involved, though even in these

cities other officers were often involved in juvenile cases,

at least initially. For example it may not have immediately

be known that an offender was a juvenile, a youth bureau

officer might not have been available, or the seriousness of

the offence might have required a special police

investigation unit. Sometimes youth bureau officers were

involved after initial investigation by regular police

officers. A part of the rationale for having a special

youth bureau was that these officers could be responsible

for preventative work with juveniles. The youth bureau

might thus be in the best position to decide whether to lay

charges or to refer a case to appropriate social agencies.

Further as there were special rules governing admissibility

of juvenile confessions, it was sometimes felt desirable to

have specially trained officers knowledgeable of these rules

to conduct investigations of cases involving juveniles.



46 

In Halifax-Dartmouth, Toronto, Edmonton and the 

Alberta circuit courts police officers were in court to 

prosecute juvenile cases, except those involving not guilty 

pleas, transfers or other contested matters. It was an 

experienced officer, from the youth bureau if there was one, 

who handled these proseeutions. At all courts there were 

police officers responsible for liaison work with the 

lawyers involved in prosecuting cases. 

School Board Liaison Officers 

In Toronto, truancy charges were prosecuted by 

school board liaison officers; two appeared in court quite 

regularly. In Halifax and Edmonton school board social 

workers occasionally appeared in court to prosecute truancy 

cases. 

At all of the sites it was possible for various 

educational personnel to be involved in all kinds of cases 

in a non-prosecutorial fashion by providing information 

about school and family. This was particularly evident in 

regard to disposition. For example, a teacher might point 

out a learning disability while a school social worker might 

similarly refer to discipline problems in the home. This 

information could be conveyed orally or in writing, or might 

simply appear in a pre-disposition report. 

Child Welfare Agencies: 

As outlined above, in each province there was an 

agency delegated responsibility for dealing with "children 

in need of protection". This agency was involved in a 
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juvenile case if one of its wards was charged under the 

J.D.A. or if the Juvenile Court Judge exercised his 

jurisdiction under the J.D.A. s.20(1) (h) and made a 

disposition ordering a delinquent into the care of the child 

welfare agency. Dispositions under s.20(1)(h) were most 

commonly made in Alberta, Manitoba and Ontario. In Toronto 

and Edmonton the local child welfare agencies had a regular 

liaison person who appeared in court and was particularly 

involved in dispositional issues. 

In Quebec, child welfare and probation work was 

carried out by a single agency, the local social service 

centre, discussed in a section below. 

At all sites when a child who was a ward of a 

child welfare agency or other state institution appeared in 

Juvenile Court, he was generally accompanied by a social 

worker who would sometimes give testimony or speak in court, 

most typically in regard to dispositional issues. 

Probation Officers: 

In each province, save Quebec, there were persons 

employed pursuant to provincial legislation to act as 

juvenile "probation officers". The situation in Quebec is 

discussed separately below. 

The Juvenile Delinquents Act  specified: 

"s.31 It is the duty of a probation officer 

(a) to make such investigation as may be required 
by the court; 

(b) to be present in court in order to represent 
the interests of the child when the case is 
heard; 
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(c) to furnish the court such information and 
assistance as may be required; and 

(d) to take such charge of any child, before or 
after trial, as may be directed by the court 

s.32 Every probation officer, however appointed, 
is under the control and subject to the directions 
of the judge of the court ... 0  

In facti the range of functions carried out by probation 

officers (P.O.'s) varied considerably from one place to 

another. The work of these officers is discussed in some 

detail in the subsequent parts of this report, and will only 

be summarized here. At all sites (except in Quebec) the 

P.O.'s were responsible for preparing upre-disposition 

reports", sometimes called "social histories", to assist the 

court in making an appropriate disposition. They were also 

responsible for supervising juveniles placed on probation as 

a result of a court disposition. In Toronto the P.O.'s were 

limited to this kind of post-adjudication involvement, 

though in Toronto this was combined with an "after-care" 

function, working with juveniles released from training 

school. 

In Halifax-Dartmouth, Winnipeg, Edmonton and 

Vancouver, P.O.'s were also involved in cases prior to a 

finding of delinquency. In Halifax-Dartmouth, Edmonton and 

Vancouver this was mainly for the purpose of gathering 

information to prepare a case for court. In Winnipeg and 

Vancouver, P.O.'s were involved in making decisions about 

whether a case should be diverted from the Juvenile Court 
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system and dealt with informally, and in recommending 

whether a juvenile should be released on bail pending 

ultimate disposition. In Winnipeg and Vancouver P.O.'s were 

also involved in supervising some juveniles released on 

bail. In Winnipeg, until the autumn of 1981, a probation 

officer contacted every juvenile prior to first court 

appearance to get uhis side of the storyu and prepare a 

juvenile for court. The Crown Attorney in Winnipeg halted 

this practice as it was felt unduly prejudicial to juveniles 

to require them to make pre-court statements about their 

charges. 

At all the sites except Halifax-Dartmouth, one or 

more P.O.'s appeared regularly in court, carrying out a 

liaison function and presenting pre-disposition reports, 

while other officers supervised juveniles on probation and 

appeared only infrequently. 

Probation officers usually qualified with a 

Bachelor of Arts or Social Work Degree. Formal training was 

provided for juvenile probation officers in Manitoba and 

British Columbia. 32  

In some localities, like Halifax-Dartmouth, 

Toronto and Vancouver, a P.O. dealt exclusively with 

juvenile delinquency cases. In other places, like Winnipeg 

and Kelowna, many of the probation officers worked with both 

juvenile and adult offenders. Finally, in some places, 

juvenile probation work was done by social workers with more 

generalized case-loads; for example, in Edmonton workers 
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from the 'City of Edmonton Social Services Department were

responsible for probation, child protection work and other

social services. Naturally in any particular locality, the

exact mix of cases and allocation of different kinds of

responsibilities varied from one worker to another.

Quebec's Director of Youth Protection:

Quebec had a single piece of legislation to deal

with both child welfare and juvenile delinquency, the Youth

Protection Act, and a single social agency to deal with both

types of cases. There were 16 regionalized social service

centres ("centre de services sociaux" - C.S.S.) in the

province responsible for providing a broad range of services

to children and, adults. In Montreal, there were three:

Centre de Services Sociaux de Montreal Metropolitain

(C.S.S.M.M.), primarily for francophones; Centre de Services

Sociaux Ville Marie (C.S.S.V.M.), primarily for anglophones,

and Centre de Services Sociaux Juifs a la Famille

(C.S.S.J.F.), for Jewish families. The Centre de Services

Sociaux Richelieu (C.S.S.R.) was responsible for the entire

region serviced by the three Eastern Township courts

studied. The C.S.S.M.M. was by far the largest of the

centres, and much of the description in this Report is of

the C.S.S.M.M.; the other centres generally operated in a

similar fashion.

At each C.S.S. there was a Director of Youth

Protection (D.Y.P.), who, acting through delegates

(employees), was responsible for "endangered" children
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(children in need of protection) and delinquent children. 

In cases involving alleged offences (Youth Protection Act  

s.40), the D.Y.P. was responsible for pre—charge assessment, 

"voluntary measures" (diversion), and "urgent measures" 

(pre—adjudication detention and supervision). The D.Y.P. 

was also responsible for supervising juveniles on probation 

and those placed in institutions after disposition. 

There were about 30 staff from the D.Y.P. at the 

C.S.S.M.M. working at the Youth Court in Montreal. They 

were responsible for initial assessment, diversion and 

detention assessments. These workers were specialized, 

dealing only with delinquency cases. There are 2 D.Y.P. 

liaison officers from the C.S.S.M.M. who regularly dealt 

with cases in Youth Court. 

After the summer of 1981 there were not any 

specifically designated "probation officers". If a child 

was adjudged delinquent, the case was referred to a worker 

at a local office of the C.S.S.M.M.. The worker supervising 

the juvenile on probation had a mixed caseload, including 

delinquency cases, endangered children and quite possibly a 

range of other cases, such as family or marital 

counselling. 

Psychiatric and Psychological Assessments: 

There were a number of situations in which a 

psychiatric or psychological assessment of a juvenile was 

helpful to a court. These included: disposition decisions 
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in regard to serious offénces or where the juvenile seemed 

mentally or emotionally disturbed; decisions concerning 

transfer of a case to adult court under s.9 of the J.D.A.; 

and decisions about whether a juvenile was mentally fit to 

stand trial (s.543 of the Criminal Code). 

In Winnipeg there was an assessment facility 

specifically for Juvenile Court cases. Toronto had an 

assessment facility to deal with a range of cases, 

involving Family Court or Family Law (divorce etc.). In 

Vancouver cases involving juvenile and adult offenders might 

be referred for assessment to the Forensic Clinic, though it 

was not used extensively for juveniles. These facilities 

were staffed by psychiatrists, psychologists and social 

workers. 33  Use was also made of private psychologists and 

psychiatrists, particularly in those centres lacking 

facilities attached to the Juvenile Court. 

On the basis of observations in the National 

Study, it was found that about 5% of the juveniles had a 

psychiatric or psychological assessment. Table 12 sets out 

figures by site. It is interesting to note that assessments 

do not seem more frequent where there were special 

facilities connected with the Juvenile Court for this 

purpose. They were, however, less frequently prepared for 

juveniles dealt with outside major urban centres. 



Table 12: Number-of-Juveniles in-the-National-Study - Who-Had - a - Psychological or Psychiatric Assessment 

Halifax- 	 Eastern 	 Alberta 
Dartmouth 	Montreal 	Townships 	Toronto Winnipeg 	Edmonton 	Cir. Cts. Vancouver 	Kelowna 	Total  

% who had 
psychological/ 
psychiatric' 
assessment 	 9.0% 	5.5% 	3.7% 	7.7% 	4.1% 	5.2% 	1.2% 	3.8% 	2.1% 	5.0% 

— — _ 

Total  number of 
Juveniles 	 100 	453 	136 	441 	581 	250 	83 	346 ' 	142 	2532 

____-_—_. 	 ------- 

Note: This data is based on the number of juveniles for whom it was stated in an observed hearing that an assessment had 
been done or for whom a report vs  actually presented and Identified as such in court. The figures may understate 
the actual number of reports prepared as in some cases psychiatric or psychological reports might have been filed 
with the court without being orally Identified during the hearing. 
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Other Court Services: 

In Edmonton and Vancouver there were Native Court 

Workers who assisted Indian juveniles; in Edmonton they also 

worked with non-status Metis youth. They appeared in court 

with the juvenile and provided informal advice and 

assistance to the youth and his family. 

It should be noted that in all courts, personnel 

from juvenile detention, correctional and child care 

facilities appeared regularly in court accompanying 

juveniles who were in their custody, and as necessary 

providing information to the court. 

Community Monitoring Bodies:  

In Quebec, ss.12-30 of the Youth Protection Act  

provided for the establishment of a province-wide Youth 

Protection Committee, though some of its functions could be 

delegated to individuals or subcommittees. The Committee 

had a broad mandate to monitor all aspects of the child care 

system, including protection and delinquency cases, and 

could act as an ombudsman in investigating specific cases. 34  

In Vancouver there was a Family Court Committee, 

appointed by the municipal.  council pursuant to s.4 of the 

Provincial Court Act.  The Committee was to assess the 

resources of the community for family and children's matters 

and to make recommendations to the court, municipality and 

Attorney-General for improving resources. The Committee did 

not act as an "ombudsman for youth". Section 33 of British 

Columbia's Corrections Act  also provided for the 
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establishment of a citizen's advisory body, the Youth 

Program Committee, to monitor the placement of juveniles in 

secure facilities. 

Sections 27 and 28 of the J.D.A.  provided for the 

establishment of juvenile court committees "to 

offer...advice to the court as to the best mode of dealing 

with delinquents and...to facilitate by every means in its 

power, the reformation of juvenile delinquents". In 

practice it seems that relatively few such committees were 

established in Canada; the Quebec and Vancouver Committees 

were not formally established pursuant to ss.27 and 28 of 

the J.D.A.. 

Legal Representation for Juveniles:  

At one time it was a common view that lawyers had 

little place in Juvenile Court and juveniles were rarely 

represented by defence counse1. 35  This accorded with the 

parens patriae  view of the delinquency proceeding. 

Gradually, however, as the criminal nature of the 

proceedings came to be stressed and a broader societal 

concern developed with protecting rights of persons in 

conflict with the state, juveniles were more frequently 

represented by counsel. Nevertheless, there continued to be 

considerable controversy about the appropriate role for 

lawyers in Juvenile Court, and substantial geographical 

variation in the extent to which juveniles were represented 

by counsel. 

There were some who felt that lawyers in Juvenile 

Court should ensure that there was a "fair trial", but that 
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counsel should not take advantage of technicalities to "beat 

the rap", as this might give a child a distorted view of the 

justice system. Typically, exponents of this view felt that 

counsel should promote the juvenile's "best interests". 

Others believed that counsel representing a juvenile cha'rged 

under the J.D.A.  should treat his client like an adult 

charged with an offence, follow his client's instructions, 

and use all ethical means to secure the least severe 

outcome. The debate over the role of counsel in juvenile 

proceeings has never been resolved, and it appeared some 

counsel altered their approach depending on the nature of 

the case. However, the view that counsel had the same 

obligations to a juvenile charged under the J.D.A.  as he 

would have to an adult facing criminal charges seems to have 

been the predominant view. 36  In the National Study survey 

of attitudes of defence counsel, just over half the Quebec 

lawyers agreed or strongly agreed with the statement that "a 

... lawyer when acting as defence counsel in juvenile court 

represents the juvenile client as if the client was an adult 

appearing in adult court"; well over two-thirds of the 

lawyers in the rest of the country agreed  or  agreed strongly 

with this statement.. 

The Canadian Hill of Rights  s.2(c)(ii) and the 

Charter of Rights  s.10(b) both guarantee that a person who 

has been arrested or detained has the "right to retain and 

instruct counsel without delay". This right extended to 

juveniles charged under the J.D.A.,  but very few juveniles 

could afford to retain counsel and parents were often 
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unwilling or financially unable to provide a lawyer for 

their children. As a result, government schemes to provide 

legal representation for juveniles were extremely important 

in determining whether juveniles actually had 

representation. 

One of the common ways of providing access to 

legal services for juveniles was through duty counsel. A 

lawyer was stationed outside the courtroom and met with 

unrepresented juveniles, and often with their parents as 

well. Duty counsel discussed the charges a juvenile faced 

and usually offered advice. Duty counsel often appeared in 

court with a juvenile at a bail hearing, to adjourn a case, 

to enter a plea or to speak to disposition. Because duty 

counsel usually had time only for a relatively brief 

interview and no time to prepare or investigate a case, duty 

counsel could not represent a juvenile at a trial or 

transfer hearing. In a situation where duty counsel could 

not adequately represent a juvenile, the judge would usually 

adjourn a case to give the juvenile an opportunity to obtain 

a lawyer privately or through legal aid. Duty counsel was 

always available in Juvenile Courts in Montreal and the 

Eastern Townships, Toronto, Edmonton, Vancouver, and at a 

few of Alberta circuit courts sites. Duty counsel was 

available for some of the hearings in Winnipeg, including 

all first appearances. Duty counsel was not present in 

Halifax or at most of the Alberta circuit courts; duty 

counsel was available in Kelowna only at the request of the 

judge or the prosecutor. 
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Duty counsel were often private lawyers paid by

legal aid to carry out this function on a rotating basis

(e.g. a day every two months or a week every year) . At all

the Quebec sites and in Winnipeg extensive use was made of

legal aid staff lawyers to act as duty counsel. At all

sites members of the private bar who acted as duty counsel

were often relatively junior and received little or no

formal training.

In all Canadian jurisdictions a provincially

operated legal aid scheme was responsible for providing

legal services to juveniles who were unable to afford to

privately retain counsel. In all provinces use was made of

the "judicare system"; if a youth was eligible for legal

aid, he could go to a lawyer in private practice who would

then be paid by the legal aid plan. In some provinces there

were also legal aid clinics, where staff lawyers or students

were assigned to represent juveniles.

In the National Study, it was found that over half

of the juveniles in court at the Quebec sites were

represented by legal aid clinic lawyers. In Montreal there

was a special Youth Division of the Montreal Legal Aid

Bureau; at the time of the National Study, there was a staff

of 10 lawyers, an articling student and a criminologist at

the Youth Division.

In Halifax, Toronto and Winnipeg, some juveniles

were represented by clinic lawyers, but unlike the situation

in Quebec, only a small portion of the juveniles were

represented by clinic lawyers. Only in Montreal was there a
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legal aid clinic which specialized in representing 

juveniles. 

At all courts where duty counsel was available, he 

would generally act for any juvenile without considering the 

financial means of the youth or his parents. If a case 

could not be handled by duty counsel and was referred to the 

legal aid scheme, an assessment was carried out to determine 

financial means and whether the case was considered serious 

enough to warrant legal aid assistance. There were no 

published criteria for the granting of legal aid. It was, 

for example, unclear to what extent the financial 

circumstances of parents were considered when assessing an 

application in regard to a juvenile. This was particularly 

problematic as the parents sometimes had financial means but 

refused to pay for a lawyer because of a poor parent-child 

relationship, perhaps itself a result of the pending charges 

under the J.D.A..  In some cases legal aid was granted with 

an arrangement made for partial or total reimbursement by 

the juvenile or his parents. 

Only Quebec had legislation which specifically 

addressed the problem of legal representation for 

juveniles. The Youth Protection Act  provided: 

"s.5 Persons having responsibilities regarding.a 
child under this act must inform him and his 
parents as fully as possible of their rights under 
this act and in particular, of the right to 
consult an advocate.... 

s.78 The [Youth] Court must inform the parents 
and the child of their right to be represented by 
an advocate. 

s.80 Where the [Youth] Court establishes that the 
interests of the child are opposed to those of his 
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parents, it must see that an advocate is 
specifically assigned to the defense of the child 
and that he does not act, at the same time, as 
counsel or attorney for the parents." 

Table 13 sets out the type of representation at 

the juvenile hearings that constituted the sample in the 

National Study. There was very substantial variation 

between the sites. In Halifax-Dartmouth, Winnipeg, the 

Alberta circuit courts and Kelowna, at least two-thirds of 

the juvenile hearings had no defence counsel present. In 

sharp contrast, in only about a fifth of the hearings in 

Montreal and Toronto was no defence counsel present. Duty 

counsel appeared very frequently in Toronto and quite often 

in Edmonton, but rarely elsewhere. 

Table 13 focused on the individual court hearing 

as the unit of analysis, while Table 14 considers a 

juvenile's entire set of appearances in the National Study. 

In Table 14, "No legal representative present at any 

hearing" means that the juvenile had no legal representation 

from first to last appearance in court. This situation was 

most common in the Alberta circuit courts (88%), Kelowna 

(85%), Halifax-Dartmouth (73%), Winnipeg (60%). While a 

lack of legal representation for juveniles was apparent at 

all the sites, the lack of representation was most.acute 

outside the major urban centres. It would seem that some 

juveniles who appeared in court unrepresented may have had 

some legal advice prior to appearing in court, perhaps from 

duty counsel. 

In Table 14, "Duty counsel always present" means 

that the juvenile was always represented, but only by duty 

counsel; this was most common in Toronto, (50% of the 



Table 13: Type- of•Legal - Representation Present at-3nveniie Court •Hearings in the National Study

Halifax- Eastern ~^ J^ Alberta
Dartmouth Montreal Townships Toronto Winnipeg Edmonton Cir. Cts. Vancouver Kelowna

No legal
repesentative
present at a a
hearing 77.4% 21.5% 34.1% 20.5% 66.1% 38.8% 86.8% 40.9% 74.4%

Duty counsel
present.,_.. .. 0_._. 2•7% 4.3% 50.0% 3.9% 37.3% 3.3% 12.7% 1.8%

Other type of b b
defence 22.6% 75.8% 61.6% 29.5% 30.0% 24.0% 9.9% 46.4% 23.8%

Number of
hearings 195 1,438 232 1,134 3,225 542 121 1,075 281

a. In most of the cases at the Quebec sites where there was no legal representative present, the juvenile himself was
not present. This often occurred in situations involving Summary Conviction procedures (typically highway traffic
violations) where a plea could be made in writing without a juvenile being-present.

b. Representatives of legal aid clinics represented juveniles at 58.1% of the hearings in Montreal and 54.7% of the
hearings in the Eastern Townships.



Table 14: - Presence-and - Type - of'Legal Representation - for - Juveniles - in  the National  Study 

Halifax- 	 Eastern 	 Alberta 
Dartmouth 	Montreal 	Townships 	Toronto 	Winnipeg 	Edmonton 	Cir. Cts. Vancouver 	Kelowna 
	  - 

No legal 
repesentative 
present at any 	 a 	a 
hearing 	 73.0% 	14.8% 	50.7% 	2.0% 	60.1% 	27.6% 	88.0%31.4% 	85.2% ..... 	.. 
	 - 	  

Duty counsel 
always present 	0 	0.4% 	0 	50.1% 	0.2% 	18.8% 	0 	8.7% 	0 

	 - . 

Always some 
type of legal 	 b 	b 
representative 	6.0% 	48.2% 	34.6% 	14.5% 	1.9% 	15.2% 	2.4% 	21.7% 	6.3%  

Representation 
at mile hearings 	21.0% 	18.3% 	3.6% 	32.2% 	34.1% 	24.4% 	6.0% 	34.3% 	8.4%  

Unknown mdx 	 0 	18.3% 	11.0% 	1.1% 	3.8% 	14.0% 	3.6% 	4.0% 	0 	.  

Number of 
Juveniles 	 100 	454 	136 	441 	581 	250 	83 	347 	142  

a. In most of the cases at the Quebec sites where there was no legal representative present, the juvenile himself was 
not present. This often occurred in situations involving Summary Conviction procedures (typically highway traffic 
violations) where a guilty plea could be made in writing without a juvenile being present. 

b. Representatives cf legal aid clinics were always present with 33.7% of the juveniles in Montreal, and 28.7% of the 
juveniles in the Eastern Townships. 

- "Nb legal representative at any hearing": no representation from first to last appearance. 
- "Duty counsel always present": a juvenile always represented, but only by duty counsel. 
- "Always some type of representative": juvenile always represented, might include duty counsel, but no  t duty counsel 

for all hearings. 
- "Representation at some hearings": unrepresented at some hearings, but represented at other hearings. 
- "Unknown mix": Type of representation unknown at one or more hearings. 
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sample) and often arose in situations where there was only 

single court appearance. "Unknown mix" means that for this 

juvenile, the type of representation was unknown at one or 

more hearings. It was frequently difficult for the 

observers to know whether a lawyer was duty counsel, and at 

the Quebec sites it was often difficult to ascertain whether 

counsel from a clinic was present as duty counsel or as a 

result of previous contact. 

It was generally not possible to learn from 

observation whether counsel who appeared with a juvenile was 

privately retained, in private practice and paid by legal 

aid, or a staff lawyer from a legal aid clinic. It was only 

in Quebec that observers were able to readily identify 

counsel from legal aid clinics; well over half of the 

identified representation at the Quebec sites was provided 

by legal.aid clinic lawyers. 

VII. JUVENILE COURT FACILITIES:  

There was understandably considerable variation in 

the size of the buildings in which the different Juvenile 

Courts studied were housed. There were also very 

significant differences in terms of accessibility to such 

support services as assessment clinics, probation offices, 

and detention facilities. 

The Winnipeg court had the most integrated 

facilities. There were 5 court rooms used for Family Court 

in two different buildings in the government complex at the 

Fort Osborne Barracks. The juvenile probation services, 
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detention facilities and forensic services were all housed 

within the same complex of buildings'as the courts. Prior 

to November 1981, the Juvenile Court also sat at four 

district court sites in Winnipeg; these courts were observed 

for the National Study. 

In Montreal, there were 6 large courtrooms and 8 

small ones in the building on Bellechasse St. where the 

Youth Court sat. There was a small overnight juvenile 

detention facility in the building, with larger facilities 

for longer stays several miles away. The Youth Court shared 

the building with the assessment staff of the Directors of 

Youth Protection of the C.S.S.M.M. and C.S.S.V.M., and with 

government offices. At the time that the National Study was 

being conducted, the Youth Court also sat at two other sites 

in the western part of the island of Montreal; these courts 

were not observed as part of the Study. 

In Toronto there were 8 courtrooms available at 

the Provincial Court (Family Division) at 311 Jarvis St. 

The juvenile detention facilities were in an adjacent 

building, with the Family Court Clinic a couple of miles 

away. There were also 3 suburban locations at which the 

Family Court sat in Metropolitan Toronto; these were not 

observed for the National Study. 

The Family Court in Edmonton had 6 courtrooms 

while the one in Vancouver had 4. Both of the courts were a 

few miles from juvenile detention and assessment facilities. 
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Prior to the commencement of the data-gathering 

phase of the Study, the Family Court for the 

Halifax-Dartmouth area began to sit in two locations, one in 

Halifax, the other in Dartmouth. In the Halifax court there 

were 3 courtrooms; at Dartmouth there were 2. At both sites 

the juvenile probation services had offices in the same 

building; in Halifax the adult parole service also had 

offices in the same building. Juvenile detention facilities 

were some 100 km. from the courts. 

At all of the sites outside of the major urban 

locations, facilities were much less adequate. The Juvenile 

Court usually sat in a multi-purpose court house, generally 

the one where adult criminal hearings were held. There were 

no special juvenile detention facilities, and it was often 

necessary to detain juveniles in police cells or transport 

them some distance to the nearest juvenile detention 

facility. 

VIII PROCEDURES PRIOR TO JUVENILE COURT HEARING  

There were a number of events which could have 

occurred between the commission of an offence by a juvenile 

and his possible adjudication as a delinquent under the 

J.D.A.. The effect and outcome of the entire process was 

often shaped by these procedures which occurred prior to 

adjudication in Juvenile Court. 

Police Investigation  

Generally when it was believed by a private 

citizen, business, social agency or private security firm 
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that an offence had been committed, the police were

contacted and one or more officers sent to investiga-te.

Sometimes officers on patrol believed that an offence had

occurred and began their own investigation. If an offence

was believed to have been committed by a juvenile, a youth

bureau officer may have been sent to investigate, if the

police force had such a special bureau (see Table 11 above).

A police investigation inevitably involved an

attempt to locate and interview the alleged offender. Often

with juveniles involved in minor offences, after an initial

informal interview, the investigating officer may have

decided that it was inappropriate to charge the youth and

thus released him without formal sanction; this process is

discussed below under "police screening".

The investigative process by police, particularly

the taking of juvenile statements, had important legal

consequences and was governed by special legislation and

jurisprudence. If an officer detained a juvenile against

his will, for example by taking him to the police station

for questioning, the provisions of the Charter of Rights (in

force from April 17, 1982) applied. The Charter provides:

"s.10 Everyone has the right on arrest or
detention

(a) to be informed promptly of the reasons therefor;

(b) to retain and instruct counsel without delay
and to be informed of that right ..."

A failure to comply with the provisions of the Charter may

result in the exclusion of any evidence or statements

improperly obtained.37
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Special rules were developed by the courts to 

govern the admissibility of statements made by juveniles to 

police officers and other "persons in authority". 38  First 

it had to be shown that the statement was "voluntary", that 

is that it was "not obtained ... either by fear of prejudice 

or hope of advantage exercised by a person in authority." 39 

 Police officers would typically "caution" an accused in 

attempt to ensure that his statement was voluntary, advising 

him that he was under no obligation to make a statement and 

that any statement given might be used in subsequent 

proceedings. The giving of a warning was neither necessary 

nor sufficient to ensure that a statement was voluntary. 

The courts were aware that juveniles are highly suggestible 

and might make false statements in response to questioning 

by authority figures. To ensure that statements given by 

juveniles were not false, the courts have developed certain 

guidelines. The concerns were articulated in Re A: 

"... juveniles are peculiarly vulnerable in the 
matter of police questioning. It therefore 
follows that a trial judge must scrutinize the 
circumstances surrounding the taking of a 
statement from a juvenile with exceptional care 
and in doing so, he should be aware of the 
guidelines laid down in the reported cases ... 
particularly the decisions in R. v. Jacques and 
R. v. Yensen .... The guidelines that I have 
distilled from the cases provide that persons in 
authority in taking statements from children 
should: 

1. Require that a relative, preferably of the 
same sex as the child to be questioned, accompany 
the child to the place of interrogation; 

2. Give the child, at the place or room of 
interrogation, in the presence of the relative who 
accompanied him, the choice of deciding whether he 
wishes his relative to stay in the room during 
questioning; 
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3. Carry out the questioning as soon as the child 
and his relative arrive at headquarters; 

4. Ask the child, as soon as the caution is 
given, whether he understands it and if not, give 
him an explanation which he understands and which 
points out to the child the consequences that may 
flow from the statement; 

5. Detain the child, if it is impossible to 
proceed according to 3. above, in a place 
designated by the competent authorities as a place 
for the detention of children; 

6. Explain to a child over the age of 14 years, 
that, while the ohly charge that can be laid 
against him is that of being a juvenile 
delinquent, there is a chance that the Juvenile 
Court Judge may send him to trial in the higher 
court, and that there he may be charged as an 
adult, and that offence should be explained to 
him. u40 

These were only guidelines developed by the courts, but they 

reflected a concern with protecting juveniles from undue 

pressure when being questioned by police. 

The National Study did not observe police 

investigative techniques and so it is not possible to know 

to what extent the guidelines suggested by the courts were 

actually followed. 

In conversations with police officials the 

researchers were informed that in Montreal, Edmonton and 

Halifax it was usual police practice to contact a juvenile's 

parents before questioning began. In Toronto this procedure 

applied only when a juvenile was under 12; in other

•circumstances it was up to the arresting officer to decide. 

In Winnipeg and Vancouver it was common to contact the 

parents only if the juvenile requested that they be present, 
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though individual officers varied their practices. 

As discussed further below, the issue of the 

admissibility of a juvenile statement arose in a voir dire  

in 48 trials observed in the National Study; the statement 

was ruled totally or partially inadmissible in 10 of these. 

This might suggest that police do not always follow the 

legal guidelines, though it is difficult to generalize 

because relatively few cases go to trial, and the issue of 

admissibility of statements was the subject of argument in 

only about one fifth of the cases going to trial. Further, 

there may be cases in which the police did not follow the 

guidelines for conducting juvenile interviews, and therefore 

the prosecutor did not even attempt to introduce the 

statements at trial and a voir dire  was never conducted. 

In the Key Actor Questionnaire, police officers 

were asked how common they thought certain practices were in 

their communities. Well over two-thirds of the officers 

surveyed indicated that in all or most cases juveniles were 

interrogated in custody in the absence of legal counsel, and 

that in at least half the juvenile cases interrogation 

occurred in the absence of a parent or other relative. 

Substantially more than two-thirds of the surveyed officers 

also thought that the cautioning of juveniles about making a 

statement occurred in most or all cases, though more than 

ten percent thought it occurred in few cases. 

The absence of parents and counsel at a police 

interrogation did not necessarily mean that a juvenile had 
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not been adised of his rights. It may have reflected the 

fact that he chose to waive his rights, though at least one 

American study casts doubt on whether most juveniles can 

comprehend the significance of their "waiver of rights" . 41 

The statement given by a juvenile may have been an 

oral statement, usually recorded by a police officer in his 

notes, or it may be a more formal written statement 

transcribed by the officer and signed by the youth or 

written by the juvenile in his own hand. 

Fingerprinting & Photographs: 

The Identification of Criminals Act42  prov id es  

that a person charged with "an indictable offence" may be 

fingerprinted or photographed for purpose of identification 

or crime solving. The Prince Edward Island Supreme Court 

held that since a youth charged under the J.D.A.  was not 

charged with an "indictable offence", there was no statutory 

basis for fingerprinting juveniles.43 In 1978 in R. v.  

A.N. 44 , Branca J.A. of the British Columbia Court of Appeal 

agreed that there was no legal basis under statute or at 

common law for fingerprinting juveniles against their will; 

his two fellow justices in the case expressed no opinion on 

this issue, though all three agreed that under Canadian law, 

even if fingerprints were illegally obtained, they were 

admissible in evidence in juvenile proceedings. 45  

On the basis of interviews with police officers, 

the National Study researchers learned that it was not 

uncommon for police in Halifax and Dartmouth, Edmonton, 
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Vancouver, and Kelowna to fingerprint and photograph

juveniles charged with offences which would have been

indictable had they been adults. Occasionally, in

connection with the investigation of very serious offences

juveniles elsewhere were also be fingerprinted. In the

court observations in the National Study, fingerprints were

only referred to in 3 cases, all in Vancouver. As a result

of a civil suit launched in British Columbia in 1981, the

Attorney General of that province recommended that the

police stop fingerprinting juveniles and the practice

thereafter ceased in the province. In fact, in 1982, the

British Columbia Court of Appeal overturned the trial

decision and held that the fingerprinting of juveniles was

permitted under the Identification of Criminals Act.

Pending an appeal to the Supreme Court of Canada in the

civil case, fingerprinting of juveniles was apparently

suspended in British Columbia; ironically on April 2, 1984,

the day the J.D.A. ceased to be in force, the Supreme Court

affirmed that the fingerprinting of juveniles was legal.46

Police Screening

Those involved in the juvenile justice field

recognize that for many youthful offenders invocation of

formal delinquency proceedings may be inappropriate or

counterproductive and that it may be unnecessary to burden a

youth with a criminal record. As a result, many juveniles
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who were known to have comMitted offences were never 

adjudicated delinquent, but rather they were "diverted" from 

the court system. 47  This may have occurred as a result of 

what will be referred to in this Report as "police 

screening", or of a more formal "diversion decision". 

Police screening occurred when the investigating police or 

youth bureau officer responsible for a case decided not to 

commence a prosecution and dealt with a case informally. 

Diversion was said to have occurred when a person other than 

the responsible officer, such as the Crown Attorney or a 

probation officer, decided that a case should not proceed 

through the courts; diversion usually involved the 

imposition of non-judicial conditions on the juvenile. 

Diversion is discussed below. 

At some point in the investigation of an alleged 

offence by a juvenile, the responsible officer made a 

"screening decision" and decided whether to formally proceed 

with the case or deal with it informally. In a relatively 

minor incident, such as a municipal bylaw infraction or 

provincial offence, the decision might have been made at the 

time of initial contact. In other cases the decision may 

have been made after contact with the parents or questioning 

of the juvenile at the police station. In making his 

decision, the officer would consider a number of factors, 

such as: the seriousness of the offence, whether the 

juvenile had previous contact with the police or a prior 
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Juvenile Court involvement, the juvenile's Past involvement 

with social agencies, the family situation and the attitude 

of the juvenile and family. In exercising his discretion, 

the officer was constrained by the attitude of the 

complainant and the seriousness of the offence; a serious 

offence such as break and enter was almost always 

prosecuted. 

The screening process sometimes occurred at the 

place of initial contact with the juvenile. The officer 

would give the child a verbal warning, possibly after 

confiscating such illegal possessions as liquor, and then 

order the youth to go directly home or allow him to go on 

his way. Alternatively, the officer might have decided to 

contact the parents to discuss the situation and arrive at a 

suitable resolution of the immediate problem, such as 

restitution, repairs or an apology. In some cases there was 

a referral to a social agency or therapist for some form of 

counselling or treatment; this was especially likely to have 

occurred if a youth bureau officer was involved. 

Winnipeg and Dartmouth had more formalized police 

programs for dealing with juveniles outside the court 

system, which could perhaps be considered to be "diversion" 

rather than screening. Although only the police were 

involved in deciding about the case, it was not dealt with 

in a totally informal manner. In Winnipeg, Youth Bureau 

officers sometimes warned a juvenile and requested that the 

youth and his parents attend "Police Voluntary Class"; there 
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a lecture was given by police officers on juvenile crime and 

justice. In Dartmouth the police operated a Diversion 

program; a youth was required to do voluntary community 

service or provide restitution to a victim rather than being 

charged under the J.D.A.; a failure to satisfy the condition 

would result in the juvenile being charged. These more 

formal police-operated programs were used in addition to the 

more informal screening by the investigating officers in 

these centres. 

In Montreal, Toronto, Winnipeg and Edmonton, 

police records of "juvenile contacts" or "cautions" were 

kept at police headquarters. 

Though it was impossible to determine the exact 

extent to which police screening occurred, it was clearly a 

very frequent occurrence. 48  This is scarcely surprising 

given the large amount of juvenile crime, much of it of a 

minor nature. In the Key Actor Questionnaire, it was found 

that almost half of the police officers surveyed agreed or 

strongly agreed with the statement that: "Termination of an 

incident with a police warning is probably the best way of 

handling a minor offence." It seems likely that the 

incidence of informal police screening varied from one 

locale to another, reflecting at least in part different 

perceptions of court and court-based resources, and 

differential availability of more formal diversion 

programs.49 
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Commencing A Prosecution: 

A prosecution under the J.D.A.  was formally 

commenced by the "laying of an information" before a justice 

of the peace (Criminal Code ss.455-455.4). This required a 

person to appear before a justice of the peace and give a 

written statement under oath that he had reasonable and 

probable grounds to believe that a particular offence had 

occurred. Typically the information was laid by a police 

officer responsible for court liaison. The justice of the 

peace would then issue a summons requiring the accused to 

appear in Juvenile Court on a certain date; theoretically 

the justice of the peace could have refused to issue the 

summons, though this virtually never occurred when the 

police laid an information. 

If a juvenile was not located by the police when 

the information is laid, the justice of the peace could 

issue a warrant for his arrest rather than a summons. In 

Edmonton and Vancouver the juvenile's name and alleged 

offence were entered in the Canadian Police Information 

Centre (C.P.I.C.) computerized records; this facilitated 

apprehension by giving all police forces in the country 

notice of existence of the warrant. If arrested pursuant to 

the warrant, the juvenile was detained in a detention 

facility; detention is discussed further below. 

It was also possible for a private citizen to 

commence a prosecution by laying an information, in what is 

known as a "private prosecution". In the case of private 

prosecutions justices of the peace tended to exercise some 
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discretion when deciding whether to issue a summons, and

they occasionally refused to do so, or at least advise an

individual not to proceed. The justice of the peace thus

sometimes performed a screening function for the Juvenile

Court. Private prosecutions of-juveniles were rare; from

the National Study data they seemed to occur mainly in

Halifax-Dartmouth, Edmonton and the Alberta Circuit courts,

and typically involved merchants and private security firms;

occasionally parents or others involved in the case of the

child laid a charge.

In Quebec, s.74 of the Youth Protection Act

prohibited private prosecutions of juveniles. This

provision was held inoperative by reason of conflict with

paramount federal criminal legislation in Attorney-General

of Quebec v. Lechasseur J.Y.C., a decision of the Supreme

Court of Canada.50 No private prosecutions were actually

observed by the National Study in Quebec.

In most places where juveniles were charged with

truancy, the prosecution was commenced by a school board

official laying an information, except in Winnipeg where the

Crown Attorney's office commenced the prosecutions.

Diversion and Pre-Court Inquiries:

Amongst the principal Study sites, Winnipeg,

Vancouver and Montreal had procedures in place for diverting

juveniles whom the police had decided to charge from the

court system. The decision to divert a youth was made in

the context of a pre-court assessment of the case; this

process was most formalized and elaborate in the Province of

Quebec.
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In .  Winnipeg, before a juvenile was charged, his 

case was referred to a probation officer who, applying 

standards set by the Crown Attorney, decided whether a case 

was eligible for diversion. These standards required that 

the offence not involve liquor, property worth more than 

$500, or violence, and that the juvenile had no other 

charges in the past year. Doubtful cases were usually 

referred to the Crown Attorney for a diversion decision. If 

a case was eligible for diversion, the probation officer 

contacted the juvenile; if he denied responsibility for the 

offence, the juvenile had to go to court, but otherwise the 

probation officer would make arrangements for some form of 

diversion. There might have been conditions imposed upon 

behaviour, such as keeping a curfew, community service or 

restitution. The probation officer sometimes was directly 

involved in imposing conditions or could have referred the 

juvenile for an appearance before a Community Court 

Committee, made up of volunteers from the community, which 

would impose conditions. The Winnipeg scheme was basically 

pre—charge diversion. Occasionally a youth who was 

detained, and hence immediately charged, would be diverted 

when his case came to the attention of a probation officer. 

In Vancouver, cases where charges might be laid 

against juveniles were sent to the Crown Attorney's office; 

if the senior Crown counsel thought a case might be suitable 

for diversion, a probation officer would send a letter to 

notify the parents and in some cases request a response from 

them regarding the actions they had taken in regard to the 
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offence. The letter also contained a warning that 

subsequent involvement with the police would result in 

charges in court. This was used primarily for first charges 

involving liquor and provincial motor vehicle offences. 

Diversion in Vancouver was a pre-charge event; no 

information was laid for diverted cases. A similar scheme 

operated in Kelowna, though motor vehicle offences were not 

diverted. At the time of the observations in the National 

, Study in 1981-82, a more ambitious diversion scheme was 

operating in Vancouver. Charges were laid, the probation 

officers conducted pre-court enquiries about the juveniles 

facing charges and then made recommendations as to 

conditions for diversion such as restitution or community 

service. A youth usually had to appear in Juvenile Court, 

with the Judge explaining that the charge would be stayed. 

The requirement for an appearance in Juvenile Court was 

eliminated because of the administrative burden it imposed 

on the Court and probation staff. After the scheme was 

terminated, pre-court enquiries were still made in most 

cases in Vancouver in order to allow probation officers to 

make a report at disposition. 

In Manitoba and British Columbia, provincial 

legislation specifically sanctioned the practice of not 

prosecuting all juveniles who commit offences; see Table 15. 

The Province of Quebec had a relatively 

sophisticated scheme for pre-court assessment and diversion, 

governed by the provisions of the Youth Protection Act. 

A delegate of the Director of Youth Protection (D.Y.P.) 



Table 15: Screening and Diversion

Halifax- Montreal Toronto Winnipeg Edmonton Vancouver
Dartmouth

Police Screening Yes Yes Yes Yes Yes Yes

Police Diversion Dartmouth No No No No
Police Police
Diversion Voluntary

Class

Pre-Court Inquiry No Director of No P.O.'s - sinoe No P.O.'s -
Youth Oct 181 only regardi ng
Protection regarding bail bail, and in

& diversion most cases
conoerning
disposition.

Diversion No Yes - joint No P.O. decided No Crawn
decision by under Cran decided, P.O.
Director of guidelines a3ministerad
Youth Pro- (pre-charge pre-charge
tection and diversion) diversion (in
person desig- Canmunity 1981-82, m:)re
nated by Court formal post-
Minister of Committee charge
Justice (pre- sometimes divers ion)
charge involved
diversion)

Legislation governing Youth No Corrections Child Corrections
Diversion/screening Protection Act Act & ss.4 & Welfare Act Act s.6

ss.54, 60, 61 12 s.74
& 74 - volun-
tary measures"
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would do an assessment of the case, and determine whether 

the case should be prosecuted in Youth Court, dealt with by 

"voluntary measures", or simply closed without further 

action. The nature of the assessment would vary with the 

nature of the case and could include interviews with the 

youth, parents, and others involved with the case. Section 

58 of the Y.P.A.  guaranteed that information obtained in 

this pre—court assessment could not be used in subsequent 

proceedings. 

"Voluntary measures" may have involved such minor 

conditions as restitution or imposition of a curfew, but 

could also involve counselling or placement in a group home, 

hospital or juvenile institution. Voluntary measures could 

only be imposed if the juvenile and parents agreed, and the 

juvenile did not deny any material aspect of the accusation 

against him. The youth would not go to court if volun stary 

measures were complied with. 

Except for less serious provincial motor vehicle 

offences and similar municipal bylaw infractions (which were 

automatically referred to Youth Court), the decision of the 

D.Y.P. delegate as to whether to close a case, impose 

voluntary measures or send a case to Youth Court had to be 

approved by a "person designated by the Minister of 

Justice"(P.D.M.J.). Theoretically, the P.D.M.J. could 

disagree with the recommendation of the D.Y.P. delegate, in 

which case an arbitrator was appointed by the Youth 

Protection Committee to resolve the dispute. Involvement of 
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a P.D.M.J. was intended to provide a community voice in 

decisions regarding juveniles, though in practice many were 

serving or retired police officers and it was very rare for 

a P.D.M.J. to disagree with the D.Y.P. delegate. 

In Montreal, about 30 D.Y.P. delegates were 

responsible for assessment work in the Youth Court 

Building. There was an Intake Unit for initial screening; 

this Unit referred less serious cases to the Minimum 

Intervention Unit for quick assessment, often involving 

minor voluntary measures or closing the case, while 

referring more serious cases to the Evaluation and 

Orientation Unit for fuller assessment. If a juvenile had 

previously been involved with the juvenile justice system, 

the worker responsible for his case might do the assessment. 

Pre—Adjudication Detention: 

After initial apprehension and interrogation of a 

juvenile, the investigating police officer may have decided 

that rather than being released, the juvenile should be 

detained in custody. The officer may have believed that 

detention was appropriate if the offence was serious, the 

juvenile had a history of running away or not appearing in 

court, there were concerns about the juvenile's home 

environment or the juvenile appeared to have had no place to 

stay. 51  

If a Juvenile Court judge was available, then the 

youth might be taken directly to court so that a decision 

could be made about detention. Otherwise, the juvenile was 

taken to a detention facility. Montreal, Toronto, Winnipeg, 
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Edmonton and Vancouver all had juvenile deÉention 

facilities. 

In Halifax and Dartmouth, juveniles were initially 

detained at the police station, with arrangements made to 

segregate them from adult offenders; juveniles detained 

longer than overnight were generally taken to a training 

school, 140 km. away for boys and 100 km. away for girls. 

At the sites outside of major urban areas, there 

were no special juvenile detention facilities. Juveniles 

had to be kept in police cells or were taken to the nearest 

juvenile detention facility; from Kelowna this meant a trip 

of 8 to 9 hours by car or a plane ride to Vancouver. 

In Toronto and Edmonton the juvenile detention 

facilities were used exclusively for relatively short-term 

pre-disposition stays. At the other sites, the juvenile 

detention facilities were shared by youths who are at the 

pre-disposition stage with those already serving 

dispositions. 

Section 14 of the J.D.A.  required that a Juvenile 

Court judge approve the incarceration of a juvenile in an 

adult jail, and provided that this was only to occur where 

there was no juvenile detention facility and the 

incarceration was necessary to "insure the attendance of 

such child in court" 52 . Thus judges in such locales as 

Kelowna, which lacked a juvenile detention facility, were 

occasionally wakened in the middle of the night to deal with 

detention. 
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In all jurisdictions, a youth placed in a juvenile

detention facility had to be brought before a Juvenile Court

Judge to have a decision made as to whether he should be

released. Sometimes a juvenile would be released prior to

court appearance by the officials responsible for the

detention facility; this was especially common in Winnipeg,

and was specifically provided for in Manitoba's Corrections

Act s.13(3).

As indicated in Table 16, in Ontario provincial

legislation required that a juvenile in detention be brought

before a Juvenile Court judge, usually within 24 hours, for

a "bail hearing" to determine whether he should be

released. In Alberta, legislation required that he be

brought before the court within 4 days. In other

jurisdictions, the police followed the requirements of s.454

of the Criminal Code, namely that there be a bail hearing

"without unreasonable delay" and if a judge was available

within 24 hours. Duty counsel were usually available to

assist juveniles at such hearings in Montreal, Toronto,

Winnipeg, Edmonton. In Vancouver duty counsel were usually

present only one day per week; at other times counsel were

present to represent wards of the Ministry of Human

Resources.

Bail hearings were often uncontested, with all

concerned being in essential agreement that detention or

release, perhaps subject to certain conditions, was

appropriate. Bail hearings tended to be relatively



Table 16: Pre-Adjudication Detention 

Halifax- 	Montreal 	Toronto 	Winnipeg 	Edmonton 	Vancouver 
Dartmouth 

Provincial Legislation 	Children's 	Youth 	Provincial 	Corrections 	Child 	Corrections 
governing detention 	Services Act 	Protection 	Courts Act 	Act s.11-14 	Welfare Act 	Act 

s.41 	 Act 	 s.28-30 

- notice to parents 	 -consult 	-reasonable 	-notify 
parents when- 	efforts to 	parents - 
ever possible, notify 	s.11(2) 
s.47 	parents - 

Reg.6(2) 

- 	time for detention 	 -in court 	-in court 	 -in court 
hearing 	 within 24 hrs. within 24 	 within 4 

unless Sat- 	hrs, or as 	 days s.67 
urday or 	soon as pos- 
Sunday s.47 	sible Reg.6(1 

Duty Counsel present at 
bail hearing 	 No 	 Yes 	 Yes 	 Yes 	 Yes 	Sometimes 

Use of C.P.I.C. to 
enforce undertakings 
to appear 	 No 	 NO 	 No 	 No 	 No 	Yes 

Use of adult facilities 	C.S.A. s.41(1) 	Prohibited 	 Occasionally 	 At Kelowna - 
required court 	under Y.P.A. 	 used, 	 overniet use 
order 	 s.11, but 	 Headingly Jail 	 of police 

possible under 	 & the Public 	 cells, with 
J.D.A. 	 Safety 	 judge's order 

Building 
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informal, with much use of unsworn submissions from the 

prosecutor as a basis for decision making. In Toronto the 

few contested bail hearings were somewhat more formal, and 

it was usual for witnesses in such cases to take the stand 

to testify under oath or affirmation. 

In Winnipeg and Vancouver probation officers were 

involved in conducting "pre—court inquiries" concerning 

juveniles in detention, and their recommendations about 

detention or release seemed quite influential at bail 

hearings. Delegates of the D.Y.P. played a similarly 

influential role in the proceedings in Monteal. At some 

bail hearings evidence was given by detention facility 

staff. Juveniles rarely participated, other than to 

identify themselves and state their preferences. Parents 

were more likely to be involved in a bail hearing. 

If a juvenile was in detention prior to first 

appearance in court, the issue of his detention was likely 

to arise and be formally dealt with at the first appearance, 

at least on an uncontested basis. If detention continued, 

the issue of release could theoretically arise at any 

subsequent appearance in court prior to final disposition, 

though in practice the issue rarely arose after first 

appearance. 

Section 15 of the J.D.A.  assured a juvenile the 

right to seek release from detention. 

"s.15 Pending the hearing of a charge of 
delinquency the court may accept bail for the 
appearance of the child charged at the trial as on 
the case of other accused persons." 
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There was, however, substantial disagreement among Juvenile 

Court judges as to the law governing release from detention 

and the granting of bail. The Ontario courts generally 

applied the provisions of the Criminal Code  governing adult 

detention, placing an onus upon the Crown to "show cause" 

why a juvenile should be detained. 53  Under this standard, 

detention was justified only to ensure the attendance of the 

juvenile in court or in 

"the public interest or for the protection or 
safety of the public having regard to all the 
circumstances including any'substantial 
likelihood that the accused will, if he is 
released from custody, commit a criminal 
offence or an interference with the 
administration of justice" fs.457(7) of the 
Code].  

A decision of a Nova Scotia judge also held that the bail 

provisions of the Criminal Code  applied to juveniles based 

on the Charter of Rights;  this decision held that s.15 of 

the J.D.A.  was unconstitutional because it confered a 

discretion to grant bail without guidelines. 54  

On the other hand, the Manitoba Court of Appeal 

held that the provisions of the Criminal Code  were not 

applicable to juvenile proceedings, and hence the old common 

law of bail applied; thus, in Manitoba it seemed that the 

onus was on an accused juvenile to show cause why he should 

be released. 55  

In Quebec, the initial judicial decision 

concerning detention was occasionally made prior to the 

laying of an information under the "urgent measures" 

provisions of the Youth Protection Act.  This power was 

invoked in cases where there was initial uncertainty about 
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whether a charge would be laid or the juvenile dealt with as 

an "endangered child." It seemed that some Youth Court 

judges were prepared to take into account the welfare of a 

juvenile and the suitability of alternate accommodations 

when making a detention decision under the Y.P.A.. 56  An 

initial detention order could be made for a maximum of 5 

days (Y.P.A.  s.47). After an information was laid detention 

could be continued, though it had to be reviewed under the 

provisions of the J.D.A.  

In the vast majority of cases in the National 

Study, bail hearings were so informal and conducted so 

quickly that it was not possible to tell from observation 

what legal standards were being applied to determine whether 

a juvenile should be released. The reported jurisprudence, 

however, suggests that the standards varied considerably. 

If a judge decided that a juvenile should no 

longer be detained, there could be an unconditional release, 

though the juvenile would be expected to appear on his 

scheduled court date unless the case was diverted or charges 

were dropped in the interim. Sometimes a youth was required 

to enter into a formal Undertaking to Appear (Form 9, 

Criminal Code);  the failure to appear in breach of the 

Undertaking was itself an offence. These Undertakings were 

used principally in Toronto and Vancouver. Not infrequently 

certain conditions were placed on the release of a juvenile, 

in particular that he reside with his parents; other 

conditions included school attendance, maintaining curfew or 

reporting to the probation officer or the police. These 
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conditions were sometimes made a part of the formal

Undertaking to Appear, and in Vancouver these conditions

were placed in the Canadian Police Information Centre

(C.P.I.C.) computerized records. Occasionally, juveniles

were required to enter into a recognizance, perhaps with a

surety (guarantor), such as a parent, or even a cash

deposit.

Table 17 sets out some of the data obtained from

the National Study in regard to pre-disposition detention.

The information in Table 17 was obtained from file data,

particularly court files and detention facility records.

While at some sites detention was very common, most notably

in Winnipeg where over half the sample juveniles were in

detention for some time, in some oth.er locations, detention

was less common. It is particularly noticeable that

detention was lowest where the facilities were inadequate

and juveniles had to be taken relatively large distances to

be detained in juvenile facilities or kept in a police

station; police and judges in these situations seemed more

reluctant to place juveniles in detention.

In Table 17, "detained, but released prior to

court hearing" indicates that the juvenile was released by

juvenile detention staff. This was particularly common in

Winnipeg where the Corrections Act s.13(2) expressly allowed

for the release of a detained juvenile into the custody of

his parents or guardian by a probation officer or

superintendent of the facility. "Some detention" indicates

that a juvenile was in detention for some portion of the



Table 17: Pre -disposition - Detention-of - Juveniles - in - the -National-Study- - - (based - on-file-information) 

Halifax- 	 Eastern 	 Alberta 

	, 	 Dartmouth 	Montreal 	Townships 	Toronto 	Winnipeg 	Edmonton 	Cir. Cts.  Vancouver 	Kelowna 	Total 

Never in Detention 	87.0% 	57.5% 	87.8% 	74.6% 	45.6% 	56.4% 	96.4% 	70.9% 	91.6% 	65.4% 

Detained, but 
released prior bo 
court hearing 	 0 	a. 	a. 	 .2% 	15.7% 	1.2% 	0 	0.3% 	0 	3.8%  

Some detention 	 10.0% 	34.8% 	8.8% 	18.6% 	30.8% 	36.8% 	2.4% 	27.4% 	8.5% 	25.3% 

Continuous"detention 
prior to disposition 	0 	 .2% 	0 	' 5.2% 	7.8% 	5.6% 	1.2% 	.6% 	0 	3.4%  

Detention unrelated 
to sample Charges 	3.0% 	7.5% 	4.4% 	1.4% 	0.2% 	0 	0 	.9% 	0 	2.1%  

TOTAL NUMBER 	 100 	454 	136 	441 	581 	250 	83 	347 	142 	2534  

a. In Montreal and the Eastern Townships, some youths in the Study were detained but released prior to first court 
appearance; at these sites this information was not captured and such cases were recorded as being "Never in Detention". a) 
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time prior to trial or disposition, but released by the 

court at some point; many of these youths were released on 

first appearance in Juvenile Court. "Detention unrelated to 

sample charges" indicates that a juvenile was already in 

juvenile detention as a result of other charges, was already 

in training school as a result of previous charges or a 

protection order, was already being detained as part of 

"voluntary measures" (only in Quebec) or was in adult jail 

as a result of a previous conviction which had been 

transfe.rred to adult court. 

• The Juvenile Delinquents Act,  s.13(4) provided 

that where a child over the age of 14 could not "safely be 

confined" in a juvenile facility, he might by court order be 

detained in an adult jail. This provision was occasionally 

invoked in Winnipeg and Montreal to place juveniles in adult 

facilities, particularly older juveniles facing transfer to 

adult court. 57  

When the police apprehended a youth who had no 

suitable accommodation but who had not committed an offence 

meriting detention, they sometimes brought the child to the 

protection authorities. This was particularly common in 

Vancouver where juveniles were taken to the Emergency 

Services facilty of the Ministry of Human Resources for 

crises intervention, referral and accommodation pending 

court appearance. 
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IX. THE JUVENILE COURT HEARING  

Summary Proceeding:  

The J.D.A.  provided: 

"s.5(l) 	Except as hereinafter provided, 
prosecutions and trials under this Act shall be 
summary and shall, mutatis mutandis,  be governed 
by the provisions of the Criminal Code  relating to 
summary convictions ..." 

Juvenile proceedings were thus governed by the relatively 

expeditious summary procedures of Part XXIV of the Criminal  

Code, as opposed to the more complex procedures which 

apply to adult proceedings involving charges. Thus a 

proceeding was commenced.by  an information, there was no 

preliminary inquiry, and the case was decided by a judge 

alone, sitting without a jury. 58  

Appearance in Court & Adjournments:  

If a juvenile was not in detention after initial 

contact with the police, he was served with a summons 

requiring him to appear in court at a specified time and 

date and setting out the nature of the charge against him. 

Section 10 of the J.D.A.  required that his parent or 

guardian also receive notice of the proceedings. 

In practice, it was usual to have several cases 

scheduled to appear in court at the same time and the 

juvenile and those who accompanied him may have had to wait 

some time before being called into the court room; some of 

this time might be spent consulting the duty counsel. It 

was possible for the charges facing a juvenile to be dealt 

with by a single court appearance. This most typically 
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happened if the juvenile entered a guilty plea and a 

disposition was made at once; usually relatively minor 

charges were involved in such situations. The matter could 

also be resolved with a single court hearing if the 

prosecutor was withdrawing all charges; this occurred if the 

case was diverted or because the Crown Attorney felt that 

there was insufficient-evidence to proceed. As Table 18 

indicates, over a third of the juveniles in the sample in 

the National Study had their cases fully resolved with a 

single hearIng. 

The majority of juvenile cases, however, required 

more than one court appearance to resolve. There were 

adjournments to give the juvenile time to obtain legal 

counsel, often through an application to legal aid. All of 

those involved in a case might not have been present or 

prepared to proceed on a scheduled date requiring an 

adjournment. If a not guilty plea was entered, a trial was 

to be held. This inevitably required an adjournment to give 

all concerned time to prepare and to allow the court to 

schedule a date when there would be sufficient time for a 

contested hearing. 

If a juvenile was detained after arrest, the first 

court appearance would often deal solely with the issue of 

whether detention should continue. If the juvenile was 

released, the case would be adjourned to a date when it was 

to proceed in the manner outlined above. If a juvenile was 

held in detention, efforts were usually made to expedite 

matters, though often several court appearances might be 

necessary. It was a common practice to bring juveniles in 



Table 18: Number-of-Hearings-per-Juvenile-in-the-National-Study 

_ - 
Halifax- 	 Eastern 	 Alberta 
Dartmouth 	Montreal 	Townships 	Toronto 	Winnipeg 	Edmonton 	Cir. Cts. Vancouver 	Kelowna 	Dotal  

- 

1 Hearing 	 39.0% 	21.4% 	60.3% 	46.5% 	23.9% 	38.8% 	68.7% 	25.7% 	62.7% 	35.3% 

2 Hearings 	 40.0% 	22.3% 	14.0% 	17.2% 	13.4% 	23.2% 	19.3% 	22.5% 	16.2% 	19.3% 

3  Hearings 	13.0% 	18.3% 	14.0% 	12.9% 	12.6% 	19.6% 	7.2% 	21.3% 	8.5% 	15.2%  
- 	  

4 - 5 Hearings 	 7.0% 	23.1% 	10.3% 	12.9% . 	15.3% 	. 	14,8% 	4.8% 	20.2% 	7.8% 	15.6% 

6 - 10 Hearings 	 1.0% 	13.0% 	1.5% 	9.3% 	18.8% 	3.6% 	0 	7.8% 	4.9% 	10.1% 

11 or More Hearings 	0 	2.0% 	0 	1.1% 	16.0% 	0 	0 	2.6% 	0 	4.6% 

NUMBER 	100 	454 	136 	441 	581 	250 	83 	347 	142  	2534 
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detention before a judge once a week.59

Arraignment and Plea

At one of his appearances in court, the juvenile

would be "arraigned"; that is the charges against him were

read by the judge, Crown counsel or the clerk and the

juvenile was asked to enter a plea. The arraignment often

occurred at first appearance; the accused was not obliged to

enter a plea at once and the matter could be adjourned to a

later date for plea, perhaps after legal advice had been

obtained. If no plea was érntered, the ârraignment could

occur again at a subsequent hearing.

Juveniles were usually asked to plead "guilty" or

"not guilty", though some judges preferred to ask whether a

juvenile "admitted" or "denied" his delinquency.

Many juveniles were charged with several

delinquencies, and they might plead guilty to some, but not

guilty to others. Usually, the judge would delay

disposition until all charges had been resolved so that a

disposition could be imposed which was appropriate for the

entire pattern of conduct, and to ensure that inconsistent

dispositions were not imposed.

Sometimes charges were terminated as a result of

prosecutorial action without a judge having to render an

adjudication; roughly 15% of the juveniles in the National

Study had all charges terminated prior to adjudication.
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Termination resulted if charges were withdrawn or the 

proceedings stayed. There was little difference between 

withdrawing and staying charges; technically some judges 

felt that a Crown prosecutor could withdraw charges after 

plea only with the consent of the court, but had a right to 

stay at any time, while other judges considered the two 

identical. Alternatively the Crown could agree pursuant-to 

s.16 of the J.D.A.  to adjourn a case sine die  (indefinitely) 

prior to adjudication; such an adjournment could be prior to 

plea or after. Technically, a case which had been 

withdrawn, stayed or adjourned sine die  could be brought. 

back to court, though practically this never occurred. It 

was also possible for the prosecutor to simply offer no 

evidence; in this case an acquittal resulted. This occurred 

very rarely. 

A prosecutor could decide not to proceed with a 

charge if he had examined the file and thought the case was 

weak and should not go to the court for adjudication. The 

prosecutor could also terminate some charges as a result of 

a plea bargain (discussed below), or because a conviction 

had been obtained on one charge, making further convictions 

on related charges unnecessary or legally impossible." 

Plea Bargaining:  

"Plea bargaining" (sometimes called "plea 

negotiating" or "plea discussions") occurred when a juvenile 

agreed to plead guilty to a charge in return for some 

benefit or advantage. In return for a guilty plea on some 

charges, a prosecutor might have agreed to "drop" others, by 
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means of a stay, withdrawal or offering no evidence. 

Alternatively, the prosecutor might have agreed to accept a 

guilty plea to a lesser and included offence, rather than 

the principal offence charged, for example accepting a 

guilty plea to theft rather than robbery. 

It was also possible for the prosecutor to accept 

a guilty plea on a charge in return for a promise to make a 

recommendation to the judge for a particular disposition; 

for example, the prosecutor might have agreed that if the 

juvenile would plead guilty, the prosecutor would ask for 

probation rather than removal from the home. Judges wgre 

not legally bound by a prosecutor's recommendation, though 

they would generally not impose a penalty harsher than one 

recommended by the prosecutor. It was relatively rare for a 

judge to be explicitly informed that plea bargaining had 

occurred, though of course judges generally were familiar 

with the existence of the practice. 

Typically, only when a juvenile had legal 

representation would plea bargaining occur. The 

unrepresented youth generally lacked the sophistication and 

credibility to engage in such negotiations. The prosecutor, 

who in Halifax, Dartmouth, Toronto and Edmonton was often a 

police officer, could decide to accept the terms of a plea 

bargain on his own. Sometimes the prosecutor would consult 

the probation officer or police officer responsible for a 

case before striking a bargain. 
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It was very difficult to learn the actual 

incidence of plea bargaining since it was a practice which 

occurred in private. 61  In the National Study Questionnaires 

defence counsel and Crown Attorneys and Agents were asked 

questions about "plea negotiations". It seemed to be a 

quite common phenomenon. Well over 90% of all defence 

counsel and over 80% of Crown prosecutors acknowledged that 

they participated in the practice. Well over half the 

defence counsel indicated that at least 50% of their 

- juvenile cases involved plea bargaining. The practice 

seemed most common in Toronto and Winnipeg, where over half 

the counsel surveyed stated that at least 80% of their 

juvenile cases involved plea bargaining. Plea bargaining 

seemed least prevalent in Halifax. 

The responses of Crown prosecutors indicated that 

they did not believe that plea bargaining occurred as 

frequently as the defence counsel surveyed, with over half 

the prosecutors stating that plea bargaining occurred in 

less than a third of their juvenile cases. While some of 

the discrepancy may be due to different perceptions of what 

constitutes plea bargaining, much of the difference is 

probably due to the fact that defence counsel were generally 

involved in fewer . cases, usually the more serious ones where 

plea bargaining was most likely to occur. Also plea 

bargaining occurred rarely, if ever, with unrepresented 

youths. 
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It would seem from the Questionnaires that plea

bargaining was very individualized. While some defence

counsel and Crown prosecutors at one locality appeared to

plea bargain as a very common practice, others at the same

place participated rarely or never.

Jurisdiction - Notice to Parents & Age:

In addition to jurisdictional issues in common to

adult criminal proceedings, such as proving that the accused

was duly served with process of the court and establishing

the territorial'jurisdiction of the court over the offender',

there were two issues which arose uniquely in juvenile

proceedings. They were proof of service of notice to

parents and proof of the juvenile's age. From the reported

jurisprudence and the National Study it is clear that

Juvenile Court judges handled these jurisdictional issues in

very different ways.

The Juvenile Delinquents Act provided:

"s.l0(1) Due notice of the hearing of any charge
of delinquency shall be served on the parent or
parents or the guardian of the child, or if there
is neither parent nor guardian, or if the
residence of the parent or parents or guardian is
unknown, then on some near relative ... and any
person so served has the right to be present at
the hearing.

(2) The judge may give directions as to the
persons to be served under this section, and such
directions are conclusive as to the sufficiency of
any notice given in accordance therewith."

The purpose of s.l0 was to ensure that parents or other

adults were informed of the proceedings, and could attend



99 

the hearing to protect the interests of the juvenile and 

participate in the proceedings as required. It was usual to 

serve the parents with a written notice setting out the 

time, date and place of the hearing and the nature of the 

charges faced.62 In R. v. Cote the Saskatchewan Court of 

Queen's Bench held that failure to prove that a parent 

received written notice was fatal to establishing the 

court's jurisdiction and quashed a conviction where a parent 

appeared in court but service of notice was not proven. 63  

However, in R. v. G.B.  the British Columbia Court of Appeal 

held tha•È if a parent was present at the hearing and 

informed orally while in the witness stand of the nature of 

the charges, this was sufficient and there was no need to 

prove service of a written notice. 64  

As discussed earlier, a Juvenile Court would only 

have jurisdiction if it was proven that the accused was 

"apparently or actually" under the age of 16, 17 or 18, 

depending upon the province. A failure to prove age was a 

basis for quashing a conviction on the ground that the court 

acted without jurisdiction. 65  

Although it was legally accepted that these two 

matters were necessary for establishing the jurisdiction of 

a Juvenile Court, there was substantial disparity in the way 

the courts actually dealt with them. There were differences 

not only between sites, but also between different judges at 

the same site. 
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Frequently the jurisdictional issues were simply 

ignored, particularly where a matter was disposed of by way 

of a guilty plea. For roughly three—quarters of the 

juvenile proceedings observed in Quebec, and for a 

substantial number of cases in Winnipeg, these 

jurisdictional issues were not raised at all. At no site was 

jurisdiction established in every case observed. 

Many judges felt that since these were 

jurisdictional issues, there was an obligation on the judge 

to raise them as "preliminary Matters". Thus some judges 

would raise these issues prior to plea, while other judges 

might raise them later in the proceedings. It was a common 

practice for the judge to deal with these matters by calling 

a parent to give brief testimony in regard to them. Some 

judges believed that they could raise the issue of notice to 

the parents as a "preliminary matter", but thought that the 

Crown prosecutor had to deal with the issue of age as he 

saw fit. 66 . Still other judges took a more neutral stance 

and would leave proof of these jurisdictional issues to the 

prosecutor, but only grant an acquittal if these issues had 

not been dealt with at the end of the Crown's case and the 

accused raised the issue. 67  

When these jurisdictianal issues were raised, in 

many cases, particularly those in which there was a guilty 

plea, they could be dealt with on a consent basis without 

formal pi'oof. If there was to be formal proof of service of 
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a notice on the parents or guardian, this could be through

the introduction of a copy of the notice signed by the

parent, by an affidavit of service, or by testimony from the

parent or from the person who served the document, usually

a probation officer, a police officer or a sheriff.

There was some disagreement about how the age of a

juvenile should be formally proven. A few cases held that a

juvenile or other person without direct personal knowledge

of a child's date of birth could not give evidence about age

as the testimony would be "hearsay";68 these decisions

allowed only a parent's testimony or a formal birth

certificate to prove age. Most judges were more flexible

and were prepared to accept testimony about age which was

technically "hearsay", but seemed trustworthy, thus for

example allowing an adoptive parent or the juvenile himself

to establish age.69 Jurisdiction could also be based on a

finding of "apparent age"; this required the judge to

specifically advert to the issue and make a finding based on

the juvenile's appearance.

In the National Study, age jurisdiction was

established by some form of testimony in over half of the

cases. When it was done, it was most commonly by testimony

from a parent, though often the juvenile gave testimony in

this regard. occasionally a social worker, probation

officer or other person testified, or use was made of a

birth certificate.



102 

It was a common practice, particularly in Toronto, 

for the judge to inquire as to whether there were any 

jurisdictional issues; in these circumstances the accused 

generally waived the right to have these issues proved, 

admitting age and serve notice on the parents. 

Presence of Parents at Hearings:  

It is interesting to note that the requirement 

that parents be served with notice of a juvenile proceeding 

seemed quite effective in ensuring the attendance of 

parents. A parent or guardian attended hearings with 

juveniles in roughly three-quarters of all cases observed. 

Attendance was very high in Halifax-Dartmouth, and roughly 

90% of the juveniles in Toronto were accompanied by 

parents. Parents were least likely to attend in Vancouver, 

where almost a third of the juveniles attended court 

unaccompanied. At the courts outside urban areas, parental 

attendance was always significantly higher than at the 

accompanying principal sites. . 

In cases where juveniles were wards of a 

children's aid society or child protection authority, it was 

invariably the practice for a social worker to appear with 

the youth, though parents were usually absent. 

Guilty Pleas: 

A. large majority of the charges brought before the 

Juvenile Courts were resolved by a guilty plea. In Halifax, 

Toronto and Edmonton, the role of prosecutor in proceedings 
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resolved by a guilty plea was usually handled by a police 

officer. At the other sites a legally trained Crown 

Attorney appeared. In Winnipeg, until the autumn of 1981, 

probation officers handled guilty pleas, but after that time 

a Crown Attorney handled guilty pleas. 

If a juvenile pled guilty, the prosecutor would 

often make a statement setting out the facts of the case, on 

the basis of the police report and any other information in 

his possession. The judge would usually ask the juvenile or 

his counsel if he agreed with the facts alleged. Where this 

was done, there would typically be substantial agreement, 

and the judge would proceed to deal further with the case. 

If there appeared to be a material disagreement 

about the facts, the judge would usually strike out the 

guilty plea and enter a plea of not guilty. A 1983 decision 

of the Ontario High Court emphasized that in accepting a 

guilty plea from a juvenile, a court had an onerous duty. 

If statements made by the youth or his counsel raised 

serious doubts as to the sufficiency of the evidence with 

regard to any ingredient of the offence, the judge had an 

obligation to inquire further. 70  occasionally a judge could 

have his own doubts about the legal sufficiency of the 

alleged facts to support the charge; if the judge raised 

this matter, the prosecutor would generally withdraw the 

charge, though theoretically the matter could have proceeded 

to trial. 
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After being satisfied of the sufficiency  of the 

plea, the judge made a finding of guilt in regard to the 

offence, rendered an adjudication of delinquency in regards 

to the juvenile and proceeded to deal with disposition. In 

Toronto and Winnipeg it was a common practice, particularly 

in regard to minor or first offences, for a judge to 

exercise his authority under s.16 of the J.D.A.  to adjourn a 

case sine die  (indefinitely) prior  to making a formal 

adjudication of delinquency. Such an adjournment could be 

made subject to some conditions, such as attendance at 

school or receiving some sort of counselling. The judge 

would usually discuss with the juvenile the importance of 

obeying the law and attempt to impress upon the youth the 

seriousness of a court appearance. Though after an 

adjournment sine die  the case could theoretically be brought 

back for formal adjudication and disposition at a later 

time, this occurred rarely, if ever, in practice. The 

effect of this practice was to release the juvenile without 

a formal record of a conviction, though in fact a record of 

the adjournment sine die  was kept and judges did consider 

prior adjournments sine die  if there was a subsequent 

disposition in Juvenile Court in regard to another 

offence.71 The practice of adjourning sine die  was very 

rarely used in Vancouver and Kelowna. 

If an adjudication of delinquency was made, the 

case would then proceed to disposition. If the case was not 
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very serious, disposition could be made immediately after 

adjudication. In more serious cases, there was often an 

adjournment to allow preparation of a pre-disposition report 

or a psychological or psychiatric assessment. In Montreal 

and Vancouver, there could be information available from a 

pre-court inquiry which allowed the case to proceed to 

disposition without the necessity of an adjournment. 

Sometimes an order was made that the juvenile be 

placed in detention pending disposition, either continuing 

prior post-arrest detention or commencing detention. This 

was usually done to ensure a juvenile's appearance in court 

or because release of the juvenile was felt to be a threat 

to public security, but occasionally was done to facilitate 

the process of assessment for the purpose of disposition. 

The various stages of arraignment, taking of a 

guilty plea, reading of the facts of the offence, 

adjudication of delinquency, pre-disposition submissions and 

rendering of disposition are all conceptually distinct, and 

each is separately described in this Report. In practice, 

with many judges the Juvenile Court process was quite 

informal and it was difficult to identify distinct stages in 

the process. Some judges did not make a formal adjudication 

and tended to deal with adjudication and disposition 

simultaneously, particularly if the entire matter was 

resolved at a single hearing. 

Not Guilty Pleas: 

Under five percent of all juvenile charges 

. observed in the National Study were resolved by way of a not 
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guilty plea followed by a trial and an adjudication on the 

merits. The most common way in which charges were dealt 

with was by way of a guilty plea, and a significant number 

of charges were withdrawn or stayed. Nevertheless, the 

trial, or at least the possibility of having one, remained 

central to the juvenile justice process, with significant 

resources devoted to the trial process. 

Table 19 sets out the findings of the National 

Study with respect to the frequency of trials. For the 

purposes of the Study, a "trial" was defined as a hearing 

which occurred after a plea of not guilty at which one or 

more witnesses testified. Table 19 indicates that 6.8% of 

the juveniles had a trial in regard to at least one sample 

charge; just 4.0% of the total number of charges observed 

were resolved by trial. As indicated, some of the juveniles 

had a trial for more than one charge; sometimes evidence in 

regard to multiple charges was heard at a single hearing. 

It was not uncommon for a juvenile to have a trial in regard 

to one or more charges, while other charges might be 

resolved by a guilty plea, or stayed or withdrawn. 

Some trials were commenced, but terminated by a 

juvenile changing his plea from not guilty to guilty prior 

to adjudication. This occurred for only a relatively small 

number of the charges observed (22/6271), involving only 7 

juveniles. 

As Table 19 indicates, there was a very 

substantial difference in the incidence of trials; roughly 



Table 19: Triais-in-the National-Study

Halifax-
l^rtmouth Montreal

Eastern
Townships Zbronto Winnipeg Edmonton

Alberta
Cir. Cts. Vancouver Kelowna Total

% of Juveniles in
National Study who
had a trial on at
least 1 sample 6.8%
charqe _ 5.0% 7.1% 6.6% 4.1% 2.4% 4.0% 0 21.9% 5.6% 172/2534

H
o
^
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ten times as many charges were resolved by a trial at 

Vancouver as at Winnipeg. At most sites, juveniles who were 

represented by counsel were much more likely to enter not 

guilty pleas and have trials, though at a few sites this did 

not seem to be the case. At some sites, the lack of access 

to counsel may have made it more difficult for juveniles to 

fully protect their legal rights. Some cases were observed 

in which unrepresented juveniles conducted their trials, and 

they often had difficulties. 

Though s.17 of the J.D.A.  allowed trials of 

juveniles to be as "informal as the circumstances...permit, 

consistent with a due regard for the proper administration 

of justice", juveniles were generally entitled to all of the 

procedural and evidentiary safeguards afforded adults in 

criminal proceedings. 

The onus was on the prosecutor to prove his case 

beyond a reasonable doubt on the basis of legally admissible 

testimony and documentary evidence. 72  At all sites, the 

prosecutor at a trial would normally be a person with legal 

training, usually a lawyer, but sometimes an articling 

student. The prosecutor presented his case first. 	Except 

for children, 73  witnesses were obliged to give testimony 

under oath or affirmation. After each witness was "examined 

in-chief" by the prosecutor, the accused had the right of 

"cross-examination", which could involve leading questions 
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and questions to ascertain the credibility of a witness. 

The prosecutor could then "re-examine" a witness, clarifying 

matters raised in cross-examination. 

In about a third of the trials observed in the 

National StudY, the prosecutor tried to present testimony 

about a juvenile's statement or "confession", usually made 

to a police officer. As outlined earlier, prior to hearing 

this testimony the court was obliged to conduct a voir  

dire, 74  an inquiry into whether the statement is 

admissible. At a voir dire  the onus was on the prosecutor 

to prove beyond a reasonable doubt that the statement was 

made "voluntarily". In the 48 hearings where a voir dire  

was conducted, the statement was inadmissible in 8, partly 

admissible in 2, and wholly admissible in 38. In another 21 

cases the accused admitted that the statement was made 

voluntarily and waived the right to a voir dire. 

After the prosecutor had presented his case, the 

accused could present evidence, though he was under no 

obligation to testify or call any witnesses. In about a 

third of the trials observed in the National Study, the 

juvenile testified on his own behalf. Any witness called by 

the accused was subject to cross-examination by the 

prosecutor with a right of re-examination. The prosecutor 

had a right to adduce evidence in reply to rebut any 

evidence adduced by the accused, though this was rarely done 

and the scope for reply evidence is limited. 

After all the witnesses had testified, the parties 

could make submissions to the judge summarizing their 
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positions and making any legal arguments about the case. 

The judge would then render his judgment. There might be a 

recess for a few minutes, or perhaps an adjournment for 

several days if the judge felt that the decision was a 

difficult one requiring extra'consideration; in most 

juvenile cases the judge made a decision immediately after 

the submissions. 

The length of a juvenile trial of course varied 

with the complexity of the charge. Some trials, such as 

those involving motor vehicle violations, were quite short 

and were concluded in a matter of minutes. Although most 

juvenile trials were concluded within a half a day, some of 

them went on for several days. Approximately one quarter of 

the trials observed had to be adjourned at least once before 

completion. 

In roughly one half of the juvenile trials 

observed, the result was an acquittal, also referred to as a 

dismissal, or a finding of not guilty or not delinquent. 

The rate of acquittals suggests that in general juvenile 

trials were not undertaken unnecessarily. 

If the juvenile was acquitted, this was the end of 

his involvement with the juvenile justice system, unless 

there were other outstanding charges. If the judge was 

satisfied beyond a reasonable doubt that the juvenile 
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committed the offence alleged, there would be a finding of

guilt. The next stage was disposition; as outlined above,

this could be dealt with at once or the court might adjourn

to allow for the preparation of reports or assessments in

regard to disposition. Disposition is more fully discussed

below.

Transfer to Adult Court:

Perhaps the most severe outcome of Juvenile Court

proceedings was transfer to adult court. Subsection 9(1) of

the J.D.A. provided:

"Where the act complained of is ... an indictable
offence, and the accused child is apparently or
actually over the age of fourteen years, the court
may, in its discretion, order the child to be

proceeded against by indictment in the ordinary
courts in accordance with the provisions of the
Criminal Code in that behalf; but such course
shall in no case be followed unless the court is
of the opinion that the good of the child and the
interest of the community demand it."

A transfer application would usually be made prior to plea,

though it was possible for a transfer application to be made

at any stage in the proceedings. Subsection 20(3) permitted

a transfer to occur after disposition; this occurred rarely,

generally only if a disposition did not seem to be having

its intended effect on the juvenile.75 If there was a

transfer application, it was usually initiated by the

prosecutor, though it has been held that a judge could

initiate the process;76 in the Study this seemed to be the

practice only in Halifax where a Crown Attorney did not

appear regularly in Juvenile Court and judges apparently

felt obliged to play a more directive role.
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The effect of a transfer order was to place a 

juvenile in the adult criminal justice system. This would 

provide certain procedural advantages at the trial stage, 

including the right to a preliminary inquiry and a jury 

trial; occasionally counsel for the accused would initiate a 

transfer to take advantage of these procedures.  If  

• convicted in adult court, the juvenile faced adult 

sanctions, including the possibility of incarceration in 

adult correctional facilities. 77  Since many transfer 

* applications were for very serious offences, often involving 

.violence, the juvenile could face a long custodial sentence 

if transferred. 

As set out above, s.9 of the J.D.A.  required that 

both "the good of the child and the interests of the 

community demand" that a transfer order be made. While some 

earlier decisions considered the procedural advantage to the 

child of an adult trial, later decisions focused on the 

benefits to the "long term welfare" of the child from a long 

custodial sentence. 7 8 In deciding whether to order a 

transfer, the courts frequently made a comparison of the 

adult and juvenile correctional facilities and considered 

whether the juvenile system had already been tried and found 

unable to rehabilitate the youth. The "interests of the 

community" were considered to be on the advantages of a 

public trial in adult court and more importantly, the 

increased societal protection from the longer adult 

custodial sentences. In Re B. and M. an Ontario judge 
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listed factors which the court should consider at 

transfer: 79  

(a) The age of the child; 

(b) The character of the child; 

(c) The record of his academic performance; 

(d) His amenability to, and his capacity for, 
rehabilitation; 

(e) His psychological condition; 

(f) Any previous infractions of the law; 

(g) The facilities available for the treatment of 
the child; 

(h) The adequacy of these facilities in regard to 
the needs of the child in question; 

(i) The type of the alleged offence; 

(j) The particular facts and circumstances 
allegedly surrounding the commission of the 
offence; 

(k) The public reaction to the incident; 

(1) The adequacy of possible dispositions with 
respect to maintaining control over the child 
in the interest of protecting society. 

In the National Study, 25 out of 2534 juveniles 

faced transfer applications, 16 in Winnipeg, 2 in Montreal, 

3 in Edmonton, 2 in Vancouver and 1 each in Kelowna and the 

Alberta circuit courts. About two—thirds of the 

applications for transfer to adult court were successful. 

Generally transfer applications were very rare where the 

maximum age of the Juvenile Court jurisdiction was 15; in 

these provinces only the most serious offences were 
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considered for transfer. Where the maximum age was higher, 

transfer applications were more common and were made for 

less serious offences. This was particularly true in 

Winnipeg where transfer applications sometimes involved 

older juveniles with long records under the J.D.A., but who 

were not facing very serious charges. In such cases, a 

juvenile would appear after transfer in adult court as a 

"first offender" (i.e. without an adult criminal record) and 

might receive relatively lenient treatment, while in 

JuV'enile Court •is entire juvenile record would weigh 

heavily and tend to require a relatively severe disposition; 

in these circumstances a juvenile might not have opposed 

transfer. 

It was held by the courts that a transfer hearing 

could be conducted without following the rules of evidence 

and procedure applicable to trials. The judge could accept 

hearsay testimony and documentary evidence, but the 

proceedings had to be conducted fairly and openly. The 

judge had to ensure that the juvenile had adequate prior 

notice of the application and was given a full opportunity 

to oppose the application through cross-examination of 

witnesses and presenting his own evidence and arguments." 

At all sites except Halifax transfer hearings were 

conducted in a relatively formal manner. First actual or 

apparent age was established, usually by a parent or 

guardian testifying as to the age and identity of the 

juvenile. Crown counsel would then read the circumstances 
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of the alleged offence. Unless the application was not 

opposed, the Crown would present evidence in support of the 

application, following which the defence could present 

evidence. The evidence usually included the juvenile's past 

court record, his school record, and pertinent psychiatric, 

social and correctional reports. Witnesses who generally 

appeared at transfer hearings tncluded the juvenile's 

parents or guardian, the juvenile's probation officer, and 

correctional staff, psychiatrists, social workers and others 

involved with the Care of the Youth. Testimony was usually 

given under oath or affirmation- After hearing all the 

evidence and submissions from counsel, the judge would 

decide whether to transfer the juvenile to adult court. 

In Halifax, transfer proceedings seemed less formal. 

After age jurisdiction was established, the facts of the 

case were read by the Juvenile Court judge. The juvenile, 

his parents, and probation officer would then be asked by 

the judge how they felt about the application for transfer. 

After hearing their views the judge made his decision. 

Number and Type of Hearings: 

Table 18 indicates the number of "hearings" or 

court appearances which each juvenile in the National Study 

sample had. Over a third of the sample had the charges 

against them fully resolved by a single court appearance. 

This would typically be a situation where there was an 

arraignment, guilty plea and disposition in regard to a 

relatively minor offence. There might also be a single 



Table 20: Type-of-Hearings-in-the-National-Study 

- 
Halifax- 	 Eastern 	 Alberta 
Dartmouth Montreal 	Townships 	Toronto 	Winnipeg 	Edmonton 	Cir. Cts.  Vancouver 	Kelowna 	Total  

Adjournment only 	13.3% 	22.9% 	9.2% 	32.8% 	32.9% 	18.8% 	12.1% 	31.4% 	13.2% 	27.8% 

Bail hearing only 	1.0% 	7.4% 	2.4% 	9.0%, 	29.9% 	.11.5% 	0.8% 	16.2% 	6.8% 	' 17.3% 

Plea only 	 7.2% 	8.5%8.0%  	0.5% 	4.7% 	7.2% 	4.0% 	0.8% 	6.4% 	4.7%  

Arraignment, guilty 
plea and disposition 	40.0% 	13.0% 	27.6% 	26.0% 	10.4% 	30.8% 	51.6% 	18.4% 	47.3% 	18.4% 
- 	 
Arraignment, guilty 
plea and adjournment 	3.1% 	9.2% 	11.6% 	4.3% 	3.6% 	5.5% 	4.0% . 	2.3% 	2.9% 	4.9%  
- 	 
Trial 	: 	 2.1% 	3.2% 	3.6% 	2.1% 	0.4% 	1.0% 	0 	7.3% 	0.7%2.2%  

	

„.„ 	........ . 

Trial & Disposition 	1.5% 	0.7% 	0.4% 	0.9% 	0.2% 	1.4% 	0 	3.1% 	2.9% 	1.0%  

Disposition Only 	3.6% 	8.8% 	20.0% 	5.9% 	1.8% 	4.8% 	6.5% 	3.7% 	3.2% 	4.8% ... 	. 

Review & Rehearing 	16.9% 	12.6% 	4.8% 	8.4% 	5.2% 	5.1% 	6.5% 	7.0% 	7.5% 	7.6%  

• 
Tenmination only 
(withdraw, stay, 
adjourn sine die 
no plea) 	 4.6% 	3.9% 	5.2% 	6.5% 	3.6% 	3.4% 	3.2% 	3.4% 	1.1% 	4.0% 

Transfer 	• 	0 	0.5% 	0 	0 	0.6% 	1.0% 	0.8% 	0.2% 	0.4% 	0.4% 

Other combination 	6.7% 	9.5% 	7.2% 	3.6% 	6.7% 	9.4% 	10.5% 	6.3% 	7.8% 	'  

. 	 • 
TCŒAL 	195 	1551 	250 	1139 	327 	584 	124 	1090 , 	281 	8471  
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hearing if the prosecutor decided not to proceed with a

charge, perhaps because of post-charge diversion or as a

result of a decision that there was a lack of evidence or

no legal basis for a charge. It is interesting to note that

cases were disposed of with fewer court appearances at the

courts outside the major urban areas. This important

finding might be explained by numerous differerices in the

environment, procedures and atmosphere between the

metropolitan and non-metropolitan courts. It may, for

example, reflect the fact that there were generally fewer

trials at the non-urban sites; a case involving-a guilty

plea was usually resolved more quickly than one where there

was a not guilty plea and a trial. It may also reflect the

fact that at the non-metropolitan sites defence counsel and

such assessment personnel as psychiatrists and psychologists

were less likely to be involved in a case. It may also be

that in small centres those concerned with a case were more

likely to be familar with one another and could more easily

co-ordinate their actions, allowing cases to proceed more

quickly. Some of the variation may also reflect the nature

of the offence mix at the different sites.

Table 20 indicates the type of activity which

occurred at the "hearings" observed. A "hearing" is defined

for the purposes of Tables 18 and 20 as any scheduled court

appearance. In some cases a trial or transfer application

would commence on one day and be adjourned to continue at a



118 

later date; for the purposes of Tables 18 and 20 this would 

be treated as two separate "hearings". 

As Table 20 shows, over a quarter of the 

"hearings" observed were "adjournments only". Such an 

appearance was one at which there was no arraignment, no 

plea taken, no charges terminated, no testimony from 

witnesses, no consideration of bail, no adjudication, and no 

disposition or review of disposition. Adjournments were 

generally very brief hearings, lasting a few minutes or 

less. Cases were of course also adjourned at other types of 

hearings, such as "bail hearing only" and "pleà only". The 

relatively large number of "adjournments only" indicates 

that at least one of those involved in a case was frequently 

not prepared to proceed. From Table 20 it is apparent that 

this was less of a problem in Halifax-Dartmouth and the 

non-urban courts, suggesting that the larger the caseload at 

a court, the more likely adjournments were to occur. It may 

also reflect the greater complexity of the legal system and 

social service structure in the larger urban settings. 

X. DISPOSITION:  

Disposition was in many respects the most 

important and distinctive part of the juvenile justice 

process. Most of the juveniles who were not diverted from 

the system ultimately reached this stage in the process. It 

was at the disposition stage that a judge would decide 

whether a juvenile should be sent home, perhaps without a 
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record, or be removed from his family and sent to a training 

school or some other facility, or receive some intermediate 

disposition. 

The disposition stage was the time in the process 

where the court was most likely to give effect to the 

distinctive parens patriae  philosophy of the Juvenile  

Delinquents Act. Disposition could also mark a youth's 

point of entry into the juvenile correctional system. 

The judge at disposition had a considerable amount 

of discretion in dealing with a case. The statutory 

provisions of the J.D.A.  governing disposition gave a judge 

broad powers, providing that the action taken should "be 

that which the court is of the opinion the child's own and 

the best interests of the community require" (s.20(5)). A 

juvenile who committed a serious offence could receive a 

minor disposition, if it was felt to be in his best 

interests to be "given another chance"; another juvenile who 

had committed a relatively minor offence might be sent to 

training school, if the "structured environment" was felt to 

be in his best interests. 

Justice Hughes of the New Brunswick Court of 

Appeal stated that in rendering a juvenile disposition, the 

court should "try to approximate as nearly as may be what 

should be done by his parents". He suggested that 

deterrence to others should never be a factor in making a 

juvenile disposition as it could never be in a child's best 

interests to be an example to others.81 Other judges, 
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however, have emphasized that the disposition should not

only be what was most beneficial to the child, but also what

was beneficial for society.82 Ultimately each Juvenile

Court judge developed his own distinctive dispositional

philosophy, subject to the broad constraints of the J.D.A..

The Disposition Hearing:

Juvenile disposition hearings were usually

relatively informal. For less serious charges, it was

common for a juvenile to have a single appearance in court,

with an arraignment, a guilty plea, an adjudication of

delinquency and a disposition all occurring within a matter

of minutes. In many cases, particularly where there had

been a guilty plea, the adjudication and disposition might

not be distinct stages of a hearing, but may have occurred

virtually simultaneously. In some cases involving an

adjournment sine die or some form of discharge, it might not

have been evident that an adjudication or disposition had in

fact occurred.

With more serious charges and in cases where a

juvenile could be removed from his home, it was usual to

have an adjournment after a finding of delinquency to allow

those involved sufficient time to prepare for the

disposition hearing.

A common practice, particularly with regard to

more serious offences, was for the court to have a

"pre-disposition report", also known as a "social history"

or a "social assessment". These reports were prepared by
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probation officers, usually those stationed at the court. 

In Quebec a delegate of the Director of Youth Protection had 

this responsibility. The person preparing the report would 

usually interview the juvenile and his family, any social 

workers involved with the youth, and often a teacher, doctor 

or others working with the youth. Occasionally the victim 

of an offence was also contacted. The report described the 

youth's background, character and home situation, and 

generally included a recommended disposition. 

Pre-disposition reports were generally written 

documents, except in Vancouver where they were usually 

oral. If the report was written, copies were generally 

given to the judge, the prosecutor and defence counsel (if 

any), and perhaps the parents, prior to the disposition 

hearing.83 In Vancouver, the oral reports were presented in 

virtually every case, on the basis of information obtained 

through the pre-court inquiry; in more serious cases a 

written report might be prepared. At the other sites, 

pre-disposition reports were prepared only in response to a 

specific request from the court, sometimes instigated by one 

of the Crown or defence counsel. At Winnipeg, it was the 

practice until the autumn of 1981 for there to be a 

pre-disposition report in every case, but with the abolition 

of the practice of pre-court inquiries in Winnipeg, reports 

were only prepared in response to a request made after a 

finding of guilt. 

In Quebec, s.86 of the Youth Protection Act made 

mandatory the preparation of a report on the "social 
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situation" of every juvenile convicted of a delinquency 

based on a violation of federal law, though for 

constitutional reasons some judges did not feel bound by 

these provisions. In Alberta, s.75(2) of the Child Welfare  

Act required that a pre-disposition report be presented to 

the court before a child was committed to the care of the 

Director of Child Welfare; such a committal resulted in the 

child either being sent to "industrial school" or placed in 

the care of a protection agency. In Toronto there was a 

practice of having a ."pre-training school" report prepared 

by representatives of the Ministry of Community and Social 

Services in every case where the court was considering 

sending a juvenile to  training  school. 

Pre-disposition reports were usually very 

influential with the courts, particularly if their contents 

were not challenged by any of the parties; however, the 

recommendations were not always followed by judges. 

In more serious cases or where it was suspected 

that the juvenile might be suffering from an emotional 

disorder, the court could order a psychological or 

psychiatric assessment; it was also possible for defence 

counsel to arrange his own assessment of the juvenile. As 

discussed above, assessments were done in about five percent 

of the cases observed in the National Study; in Toronto and 

Winnipeg, and to a limited extent in Vancouver, use was made 

•  of special forensic clinics to prepare the reports. A 

psychological or psychiatric assessment provided an 
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assessment of the juvenile's background and character and 

usually a clinical judgment as to the cause of the 

delinquent behaviour. The results of any medical or 

psychological tests were discussed; the report would 

generally make a recommendation as to disposition. 

In serious cases, it was not uncommon for there to 

be both a pre-disposition report and a psychological or 

psychiatric assessment. 

At the dispositional stage, juvenile proceedings 

tended to be particularly informal. The judge would 

generally take a relatively active role in the conduct of 

the hearing and the rules of evidence were relaxed. 84  The 

judge would usually start by acknowledging any reports which 

had been prepared, though sometimes this was not done 

formally as all concerned were aware of the reports. The 

parties had the right to challenge the reports and could 

cross-examine the author of any report, though this rarely 

occurred. 85  The prosecutor then was afforded an opportunity 

to make submissions concerning the appropriate disposition. 

If a juvenile was represented, his counsel would usually 

have an opportunity for submissions. Whether or not defence 

counsel was present, the juvenile and his parents might be 

asked if they wished to say anything. Some judges would 

directly question the juvenile about his motivation for 

committing an offence. If the juvenile was represented, 

some judges made it a practice to ask counsel if they could 

ask questions of the juvenile; permission was inevitably 
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granted. The prosecutor and juvenile had the right at 

disposition to call witnesses or produce documents for the 

court; this occurred infrequently, though sometimes the 

accused might, for example, have had a letter or a witness 

in attendance to give character evidence. 

The judge would then render his disposition, 

perhaps interspersing it with questioning the juvenile. 

Some judges tended to adopt a quite stern demeanour, 

"lecturing" the juvenile about the need to obey the law, 

while others seemed to have a more kindly approach and 

attempted to develop some kind of rapport with the juvenile 

at this stage of the proceedings. The style of handling 

disposition varied from one judge to another, and some 

judges varied their approach from one case to another. Some 

judges handled the entire disposition in a fairly 

perfunctory manner, particularly in less serious cases. 

Table 21 sets out some data from the National 

Study concerning the conduct of disposition hearings. This 

table indicates a great deal of geographical variation in 

the extent to which those involved participated in the 

disposition process; the nature of the process was highly 

dependent on the individuals involved. 

On average parents and juveniles were expressly 

asked to participate in roughly half of the disposition 

hearings. Parents, when present, were somewhat more likely 

to actually participate than juveniles. Defence counsel was 

significantly more likely to make submissions regarding 



Table 21: Conduct-of-Disposition-in-Cases-Observed-in•the-htationa3-Strady

Halifax- Eastern Alberta
... .. .. ...... ,,, D^uth Montreal- -- Townships-------- Toronto------ Winnipeg----- --- Edmonton----- Cir. Cts.-- Vancouver--- Kelowna-------- Total---

% of disposition
- -

hearings wfiere
juvenile asked to

sl ak.._. 71.5% 56.8% 40.6% 57.2% 33.4%. 46.3% 43.4% 23.6% 70.7% 48.1%

% of disposition
hearings where
juvenile spoke 29.2% 53.7% 37.5% 28.3% 21.9$ 33.7% 29;0% 16^0% 33.5% 32.8%

% of disposition
hearings where parent
asked to_speak (a) 51.9% 46.6% 41.2%

----------
51.2%
-------

22.9% 49.2% 72.7% 35.8% 49.3% 43.5%- ---- --

% of disposition
hearings where
prosecutor made
submissions 64.5% 43.4% 65.3% 79.6%°_ 64.8% 10.7% 2.9% 25.4%.... 11.0% 47.6%

% pf disposition
hearings whhere
defence counsel made
submissions (b) ,.-. .86.2% 50.3%T 78.4% 89.1% 85.4% 61 :9% 83.3% 77.9% 85.7% 71.3%" _

Note: "Disposition hearings" are defined for purposes of this Table as hearings at which one or more persons, other than
the judge, made a statement concerning disposition. A few juveniles had more than one disposition hearing for a single
charge or set of charges, while some juveniles received a disposition without a "disposition hearing". A disposition was
not necessarily made at a disposition hearing.

A person was considered to "speak" at a disposition hearing if he did more than simply identify himself or say he had
nothing to say.

(a) % indicating parental participation excludes hearings where parents not present
(b) % indicating defence counsel participation excludes hearings rahere juvenile not represented by defence counsel.
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disposition than prosecutors. Many prosecutors seemed 

content to rely on pre-disposition reports and psychological 

or psychiatric assessments, or simply to rely on the judge 

to make an appropriate disposition. The variation in 

involvement of prosecutors in regard to disposition was very 

substantial. In Edmonton, prosecutors made submissions in 

only 11% of the cases, with low participation in Kelowna, 

Vancouver and Alberta Circuit courts; in Toronto prosecutors 

made submissions in almost four-fifths of the hearings. 

Dispositions Under the Juvenile Delinquents Act  

Section 20 of the J.D.A.  lists the dispositions 

which could be imposed in a juvenile proceeding. 

"20 (1) In the case of a child adjudged to be a 
juvenile delinquent the court may, in its 
discretion, take either one or more of the several 
courses of action hereinafter in this section set 
out, as it may in its judgment deem proper in the 
circumstances of the case: 

(a) suspend final disposition; 

(b) adjourn the hearing or disposition of the 
case from time to time for any definite or 
indefinite period; 

(c) impose a fine not exceeding twenty-five 
dollars, which may be paid in periodical 
amounts or otherwise; 

(d) commit the child to the care or custody of a 
probation officer or of any other suitable 
person; 

(e) allow the child to remain in its home, 
subject to the visitation of a probation 
officer, such child to report to the court or 
to the probation officer as often as may be 
required; 
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(f) cause the child to be placed in a suitable 
family home as a foster home, subject to the 
friendly supervision of a probation officer 
and the further order of the court; 

(g) impose upon the delinquent such further or 
other conditions as may be deemed advisable; 

(h) commit the child to the charge of any 
children's aid society, duly organized under 
an Act of the legislature of the province and 
approved by the lieutenant governor in 
council, or, in any municipality in which 
there is no children's aid society, to the 
charge of the superintendent, if there is 
one; or 

(i) commit the child to an industrial school duly 
approved by the lieutenant governor in 
council." 

These dispositional provisions remained 

essentially unchanged since the original enactment of the 

J.D.A. in 1908. However, as juvenile justice philosophies 

changed and juvenile correctional resources developed, the 

courts began to impose new kinds of sanctions on juveniles. 

As evident in Table 22 (see below) the National Study 

revealed substantial geographical variation in terms of 

juvenile dispositional practices. Although Judges were 

always constrained by local resources and provincial 

legislation and policies, they showed considerable 

creativity in interpreting the provisions of the J.D.A.  to 

allow new types of sanctions to develop. Indeed, it may be 

questioned whether all of the dispositional practices 

observed were technically permitted by law. 
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Dispositional Alternatives - The Juvenile Remaining at 

Home: 

The vast majority of juveniles who received 

dispositions were not removed from their homes as a result 

of their involvement in the juvenile justice system. There 

was an overlapping, and sometimes confusing, array of 

dispositions which could be imposed on a juvenile, ranging 

from release, effectively without formal sanction, to the 

quite substantial constraints which could be imposed on a 

child's behaviour as a result from probation.. 

There were a number of relatively minor 

dispositions which resulted in the juvenile leaving the 

court without a real sanction being imposed, though in some 

cases the release was conditional upon good behaviour or the 

performance of other conditions. Invariably in these 

situations, prior to releasing the juvenile, the judge would 

attempt to impress upon the youth the possible seriousness 

of future violations of the law. 

Some Juvenile Court judges were prepared to grant 

an "absolute discharge", as provided for in s.662.1 of the 

Criminal Code. 86  The effect of granting a discharge would 

appear to be that while there was no record of an 

"adjudication of delinquency", there was a record of "the 

• granting of an absolute discharge", which judges could 

consider if there was a future charge for which the juvenile 

was receiving a disposition. 87 Other judges, however, held 

that since there is no express provision in the J.D.A.  of 
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the granting of a discharge, this was not a disposition

which a Juvenile Court judge could impose.88 In the

National Study it was found that absolute discharges were

granted at all sites except the Eastern Townships, Edmonton

and Kelowna.

Sections 16 and 20(1) (b) of the J.D.A. allowed a

proceeding to be adjourned indefinitely, referred to as

adjournment sine die (without date). This could be done

after a judge was satisfied that the youth was guilty, but

before an adjudication of delinquency was made, or after a

formal adjudication of delinquency. An adjournment sine die

could be subject to certain conditions, such as: a juvenile

attend school, maintain residence with his parents, or

undergo some type of treatment. Theoretically, a case

adjourned sine die could be brought back to court for

further disposition, but in practice this occurred rarely,

if ever. A record of an adjournment sine die usually was

kept, and judges seemed prepared to consider an earlier

adjournment sine die when rendering a disposition for a

subsequent offence.89 Adjournments sine die were used very

rarely in British Columbia.

Section 20(1)(a) allowed a judge to impose a

disposition, such as probation or a fine, but suspend its

operation.90 Theoretically, it could take effect at a

subsequent time if the judge so ordered.

Some judges made use of the conditional discharge,

as provided for in s.662.1 of the Code, though as with
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absolute discharges, some judges felt that there was no 

authority for doing this under the J.D.A..  With a 

conditional discharge, the youth had to satisfy a condition, 

such as payment of a fine or giving restitution, but when 

the condition was satisfied, he was discharged and deemed 

not to have committed the delinquency. However, as with the 

absolute discharge, an actual record was kept and judges 

considered previous discharges if later imposing a 

disposition for a subsequent offence. 

Statistics Canada and the National Study have 

classified some judges as simply giving a juvenile a 

"reprimand"; this was found to be a common practice in 

Edmonton and the Alberta circuit courts, and to a much 

lesser extent in Winnipeg. This was clearly not a 

disposition expressly provided for in the J.D.A.,  but 

reflected a situation in which a judge in fact reprimanded 

the accused but imposed no other formal sanction. The court 

clerks and National Study observers simply recorded this as 

a reprimand, though if the issue were pressed, it might 

technically have been considered an adjournment sine die  or 

a form of discharge. 

A Juvenile Court judge could impose a fine, but 

s.20(1) (c) of the J.D.A.  limited the maximum fine to 

$25.00. This limit was established in 1929. The limit was 

clearly too low by the 1980's and judges developed a number 

of techniques for imposing a greater fine. One method 

employed by some judges in Manitoba was to require 



131 

that the youth pay "court costs" in addition to a fine. 

Another common practice for some judges, particularly in 

Toronto and Winnipeg, was to require a juvenile to make a 

contribution of a specified sum to a charity. The legality 

of this practice was in some doubt as a result of a 1983 

decision by the Manitoba Court of Queen's Bench. 91  

In Quebec s.75 of the Y.P.A.  provided that the 

provisions of the provincial Summary Convictions Act  applied 

to violations of provincial statutes by juveniles. This had 

been interpreted to give Youth Court judges the power to 

impose fines, as provided for in provincial legislation, and 

not be bound by the $25 limit. 92  Sometimes fines in excess 

of $25 were imposed for violations of the Highway Code, 

though the constitutionality of the practice could be 

questioned. 93  

Placing a juvenile on probation was the most 

frequently imposed disposition under the J.D.A.. 94  The 

conditions of probation varied widely. A juvenile could be 

required to report to a probation officer at specified 

intervals, or as stipulated by the officer. The officer was 

expected to supervise the conditions of the probation, if 

necessary returning the juvenile to court, and to provide 

the youth with needed counselling and guidance. It was a 

practice of some judges to delegate to the probation officer 

the task of determining the conditions of probation, though 

the legality of the practice was questionable. 95  Not all 

juveniles placed on probation were under the supervision of 

a probation officer. 
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A probation order would place certain conditions 

on the youth. These might for example have included 

requirements that he attend school or seek employment, that 

he not associate with certain persons or go to specified 

places, that he maintain a curfew, or that he reside in a 

specified place, typically with a parent. It might also 

have been condition of probation that a youth undergo some 

kind of therapy or counselling or participate in some kind 

of treatment or recreational program. 96  

Probation could be used as a means for requiring a 

youth to give restitution to a victim, or perform a certain 

number of hours of community service work. Toronto had a 

special Restitution and Community Service Order Program 

(R.A.C.S.O.P.) to allow a juvenile to carry out these types 

of dispositions without being placed directly under the 

supervision of a probation officer. R.A.C.S.O.P. made 

arrangements for community service orders and it seems that 

as a result of having this service available, more use was 

made of community service orders in Toronto than elsewhere. 

In addition to the power to place a juvenile on 

probation, s.20(1)(g) of the J.D.A.  allowed a judge to 

"impose upon the delinquent such further or other conditions 

as may be deemed advisable". This was used, for example, 

to suspend a juvenile's driver's licence for a period of 

time. In British Columbia it was a common practice for 

motor vehicles offences for a judge to order that a 

juvenile's driver's licence be suspended or that the 
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Registrar of Motor Vehicles be informed of the "conviction"

so that demerit points could be taken away. The

accumulation of demerit points might have been the only

sanction imposed.

It should be noted that judges observed in the

National Study sometimes imposed more than a single type of

disposition, particularly if a juvenile was receiving

disposition in regard to more than one offence. For

example, there could be a fine plus probation, or a fine and

loss of demerit points.

Reviews and Rehearings:

There were a number of measures employed to bring

juveniles back to court after an initial disposition was

made, either to monitor the youth's progress or to alter a

disposition. As discussed below, because of s.21 of the

J.D.A., at most sites these reviews and rehearings could

only occur if a juvenile was not removed from his home.

They were, however, quite common for juveniles who remained

with their families, particularly those on probation.

During the observation period of the National Study, 14% of

the youths had cases returned to court for a dispositional

review or rehearing.

It was a common practice, especially in Montreal

(22% of juveniles) and Halifax (8% of juveniles), for a

judge to make an initial disposition, such as placing a

juvenile on probation or requiring community service work to

be done, and then to adjourn the proceedings to a fixed date
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for a review of progress. The authority for holding such 

reviews derived from ss.20(1)(b) and 20(3) of the J.D.A..  

At the review hearing, the original disposition could be 

continued for another period of time or a completely new 

disposition might be imposed. Review hearings, like 

disposition hearings tended to be quite informal. The new 

disposition might be more severe, but typically involved a 

release of the juvenile without further sanction. If the 

youth was making good progress, his probation officer might 

indicate that his appearance in court was not necessary at 

the review date, with the officer making a report to court 

and recommending no further sanction. 

Even if the original disposition was intended to 

be final, it was possible under s.20(3) of the J.D.A. for a 

youth to be brought back to court for further consideration 

of disposition. Such a proceeding, sometimes referred to as 

"rehearing" was generally initiated by a probation officer 

who was dissatified with a juvenile's progress. 

Theoretically a rehearing could occur at any time until the 

delinquent reached 21 and could result in any kind of new 

disposition being imposed or even a transfer to adult 

court. Only very rarely did a rehearing involve someone who 

had become an adult or a transfer to adult court. 97  About 

36 of the juveniles in the Study had rehearings before the 

end of the observation period in April 1982. 

There was some confusion about what was the 

appropriate manner for the court to deal with a juvenile who 

was in breach of the terms of his probation, whether by 
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charging with a fresh delinquency, namely a breach of 

probation contrary to s.666 of the Criminal Code, or using 

s.20(3). In 1982, the Saskatchewan Court of Appeal upheld 

the view that a s.20(3) should be used, as the juvenile was 

not bound by a probation order made under the Criminal Code, 

and hence could not violate s.666. 98  Though some judges 

believed it was appropriate to lay a breach of probation 

charge, 99  in the National Study it was found that it was 

much more common to use s.20(3). The breach of s.666 of the 

Code  was used occasionally in Toronto, Winnipeg and 

Edmonton, and very rarely in Montreal. 

Dispositional Alternatives - The Juvenile Removed from his  

Home: 

Though most youths who were dealt with by the 

juvenile justice system remained in their own homes, a 

substantial number were taken into care and placed in a 

variety of facilities. 

Most juveniles removed from their homes under the 

J.D.A.  were committed to the child welfare authorities 

pursuant to s.20(1)(h) or to an "industrial school" pursuant 

to s.20(1)(i). 

Committal to the care of child welfare authorities 

was quite common in Ontario, Manitoba and Alberta. In 

Ontario and Alberta, a child could be committed for a 

definite term of up to 1 year, and in Manitoba for up to 2 

years. 100  The child welfare authorities could place a child 

in a group home, a foster home or another facility that they 
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considered appropriate. At the time of disposition, the 

judge could recommend that the child be placed in a specific 

facility, but the decision was up to the child welfare 

authorities, except as limited by legislation. In Ontario, 

the Training Schools Act s.9 prohibited placement of 

children's aid society wards in training school, unless 

committed directly by a court acting under the J.D.A.  

s.20(1)(i). In Alberta, the Child Welfare Act s.78 required 

that the welfare authorities obtain a court order before 

placing a child in "compulsory care" (confined in an 

institution). In Manitoba, the policy of the children's aid 

society was not to place their wards in training schools. 

In Nova Scotia, Quebec and British Columbia committals were 

rarely made to the child welfare authorities under 

s.20(1) (h). 

The most serious disposition which could be made 

under s.20(1) was committal to an "industrial school", 

commonly called a "training school", in Quebec known as a 

"reception centre" and in British Columbia a "containment" 

or "detention" centre. In Halifax, 101  Montreal, Winnipeg, 

and Vancouver, a judge would usually make a committal order 

under s.20(1)(i) to a specific facility for a determinate 

period. In Nova Scotia, s.35 of the Children's Services Act  

limited the term to a maximum of 3 years. The British 

Columbia Corrections Act s.37 placed a maximum of 2 years on 

a committal order, but this provision has been held ultra  

vires the province, 102  and presumably Nova Scotia's 
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provisions could have been subjected to similar challenge. 

Typical periods of committal were less than 2 years and they 

very rarely exceeded 4 years. The juvenile facilities did 

not have programs designed for very long periods in custody; 

if it was felt that a very long period in custody was 

required, an attempt was usually made to transfer the 

juvenile to adult court. 

In Ontario, juveniles were simply committed to 

"industrial school" without a definite term being 

specified. Under the provincial Training Schools Act a 

juvenile committed to industrial school became a Crown ward 

until his eighteenth birthday, with the juvenile 

correctional authorities determining where he was actually 

to reside. 

In Alberta, juveniles were not committed to 

industrial school under the J.D.A., but rather were 

committed to the care of the Director of Child Welfare. A 

judge could make an additional order under s.75 of the Child 

Welfare Act  that a child be confined in an institution 

(effectively an industrial school) under a compulsory care 

order for a period of up to 90 days; this period could be 

extended without the necessity of a new court hearing, but 

there had to be a new hearing if committal was to last 

longer than six months. 

Section 21 of the J.D.A.  provided that when a 

child had been committed to an industrial school or 

children's aid society under s.20, the provincial secretary 

could order that the juvenile be'dealt with thereafter only 
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under provincial legislation. Such orders were made on a 

"blanket basis" in Nova Scotia, Quebec, Ontario, Manitoba 

and Alberta. 103  Thus, in these provinces once the juvenile 

was committed to industrial school or the children's aid 

society, he could not be brought back to court under s.20(3) 

of the J.D.A. for a further disposition hearing in regard to 

the original charge. However, under ss.81 and 89 of 

Alberta's Child Welfare Act,  when a youth was placed in the 

care of the Director of Child Welfare or under compulsory 

care (the equivalent of committal to an industrial school), 

his case could be brought back to court for judicial 

scrutiny; the period in custody could be continued or a 

change in disposition ordered. In all provinces a juvenile 

placed in the care of child welfare authorities under 

s.20(1)(h) of the J.D.A., and no longer subject to the 

J.D.A.  could have his case reviewed by a court acting under 

provincial child welfare legislation, provided that he was 

considered to be a child in need of protection. 104  In 

Quebec, the Youth Courts on occasion simply extended 

committals to reception centres and other facilities by 

invoking s.95 of the Y.P.A.,  but a 1982 decision of the 

Quebec Superior Court held that once a committal was made 

under s.20(1)(i) of the J.D.A., the effect of s.21 was to 

require that a youth be found to be an "endangered child" 

under s.38 of the Y.P.A.  before any further order could be 

made. 105 

In British Columbia, use was not made of 

provincial secretary's orders under s.21 of the J.D.A.. 
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Juveniles were committed to industrial school for a definite 

term, but pursuant to s.20(3) of the J.D.A.  could be brought 

back to court prior to the expiry of their term for earlier 

release, usually subject to probationary terms. 

An "industrial school" was generally a facility 

with some arrangements for restraining the freedom of 

movement of juveniles. Some were based on a cottage system; 

others had à single large building. All had educational and 

recreational programs and some kind of program aimed at 

rehabilitating juvenile offenders, though their nature 

varied greatly from one facility to another. 106  

Even when a judge committed a youth to a specific 

facility, provincial juvenile correctional authorities could 

move a juvenile who was committed under s.20(1)(i) of the 

J.D.A.  from one facility to another, and could, for example, 

send a youth from a secure setting to a group home or 

wilderness camp, or even back to his family home without 

further court order. Though some juveniles spent 

substantial periods in secure settings, others were moved 

into less secure environments quite quickly. 

In Ontario and Manitoba legislation created 

special bodies to make recommendations concerning the 

release of juveniles committed to industrial school. In 

Ontario the Training Schools Advisory Board was established 

under s.6 of the Training Schools Act, 107  and in Manitoba 

s.46 of the Child Welfare Act established the Treatment 

Panel. In Manitoba, the Treatment Panel could also be 
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involved in making recommendations to a Juvenile Court judge 

prior to disposition under the J.D.A.  

Section 20(1)(f) allowed a judge to order that a 

child adjudged delinquent be placed in a "suitable family 

home as a foster home". This involved placement with a 

family who would agree to take in the child and receive some 

compensation for this. Foster parents were used extensively 

by child welfare agencies, particularly for young infants. 

Many people were reluctant to act as foster parents for 

juvenile delinquents, as - such youths often had discipline or 

other "acting out" problems. If a situation was serious 

enough to warrant removal from home, it usually required the 

skill, dedication and resources of professional staff care. 

As a result, foster homes were rarely used for juveniles. 

Section 20(1)(d) allowed a court to order that the 

child be placed in the care of "any ... suitable person", 

while s.20(1)(g) allowed the courts to impose "conditions" 

upon a juvenile. It was held that these provisions could be 

used to place a juvenile in the care of the supervisor of a 

group home on condition that the juvenile reside in the home 

or to place a juvenile in a wilderness camp. 108 

Section 20(1)(d) could also be used by a judge to 

place a juvenile in a specific group home or other 

facility. It was used quite extensively for this purpose in 

Ontario in combination with s.20(2), which allowed a 

juvenile court judge to order that the municipality where a 
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juvenile resided pay for the cost of independent group homes

or other placements. The Supreme Court of Canada held

s.20(2) ultra vires the federal government in July of 1982,

substantially limiting the use of s.20(l)(d) for group home

placements.109 Provincial authorities were generally only

willing to pay for placements which they could control,

which generally meant dispositions made under s.20(l)(h) or

20 (1)(i).

National Study Dispositions:

Table 22 sets out the disposition which juveniles

in the National Study received for their most serious sample

charge. It indicates that 1949 out of 2534 juveniles

(75.4%) received a disposition for their most serious

charge. The other 624 (23.1%) had their most serious charge

withdrawn, stayed, or dismissed after a trial. If more than

one disposition was imposed for the most serious charge

(e.g. probation and fine), only the more serious

disposition110 is shown on Table 22.

The observers in the National Study frequently had

some difficulty in determining exactly what disposition was

imposed. For example, it was often difficult to decide

whether a judge was granting a discharge, adjourning a case

sine die or giving a reprimand. Interviews with various

personnel indicated that court clerks and those responsible

for preparing reports for Statistics Canada also had

difficulty in classifying a particular disposition. It may

well be that in some cases those directly involved - the



a CI I:7 -Stu zz: Disposition - Eeceive uveniles-in - the-Nationa -y-on-Most-Serious-Charge 

Halifax- 	 Eastern 	 Alberta 
Dartmouth 	Montreal 	Townships 	Toronto 	Winnipeg 	Edmonton 	Cir. Cts.  Vancouver 	Kelowna 	Total  

Absolute Discharge 	4.6% 	0.3% 	0 	0.3% 	2.3% 	0 	1.3% 	3.8% 	0 	1.3%  
-- 

Reprimand 	 0 	0 	0 	0 	0.3% 	8.5% 	7.9% 	0 	0 	1.3%  
__ 

Adjourn  sine die 	 3.4% 	3.6% 	0 	23.7% 	9.1% 	23.1% 	15.8% 	0 	0 	9.9%  

Suspend Final 
Disposition 	 1.1% 	6.2% 	4.3% 	1.8% 	0.3% 	0.9% 	0 	2.3% 	12.3% 	3.1%  

Demerit Points 	 0 	0 	0 	0 	0 	0 	0 	1.9% 	15.9% 	1.4%  
_ 
Suspend Driver's 
Licence 	 0 	0 	0 	0 	0.6% 	0 	0 	1.9% 	2.2% 	0.5%  

Conditional Dischar5e 	5.7% 	0.8% 	0 	. 	1.8% 	0.6% 	0 	0 	.8% 	- 0.9%  

Fine 	 4.6% 	23.0% 	67.5% 	5.6% 	23.1% 	6.7% 	14.5% 	13.0% 	25.4% 	18.5% 
____ ____ •__-- . 	 
Contribution to 
Charity 	 2.3% 	0.6% 	0 	9.5% 	3.1% 	0 	0 	0 	0 	. 	2.4%  

Restitution 	. 	 5.7%  - 	2.2% 	0 	7.7% 	14.9% 	2.2% 	, 	9.2% 	2.3% 	0.7% 	5.6%  

Community  Service 	2.3% 	1.4% 	0 	12.7% 	2.0% 	0.9% 	2.6% 	V 	3.1% 	0 	3.5%  

Probation 	 46.6% 	34.7% 	14.5% 	29.9% 	34.6% 	41.1% 	34.2% 	66.3% 	38.4% 	38.4%  _ 

Child Protection 	 0 	0.3% 	0 	1.2% 	3.1% 	8.0% 	9.2% 	0 	0 	2.1% . 	_ 

Industrial School 	22.7% 	21.0% 	12.0% 	3.3% 	4.9% 	8.5% 	4.0% 	3.1% 	2.2% 	8.7%  

Other Disposition 	1.1% 	5.9% 	1.7% 	2.7% 	1.1% 	0 	1.3% 	1.5% 	' 	2.9% 	2.3% 

TCŒAL gEBER 	 88 	357 	117 	338 	350 	. 	224 	76 	261 	138 	1949 

L---- 
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judge, the prosecutor, defence counsel, the probation 

officer, the juvenile and his parents - also had 

somewhat different interpretations as to the exact nature of 

a disposition imposed. 

XI. APPEALS: 

Section 37 of the J.D.A.  provided a more narrow 

right of appeal than that afforded in adult cases. An 

appeal would only be heard if a Supreme Court judge first 

granted special leave (permission), which was only to be 

given if it "was essential in the public interest or for the 

due administration of justice". Subsection 37(3) required 

the application to be made within 10 days; this time limit 

could be extended for a further period of 20 days, but no 

longer. 111  

Some judges took a fairly restrictive view of 

s.37, stating that the granting of leave should be the 

exception and not the rule. Other judges took a broader 

view. For example in Ontario it was held that a youth 

wanting to appeal a decision of a Juvenile Court judge to 

send him to training school could rely on the appeal 

provisions of the provincial Training Schools Act and did 

not need to seek special leave under the J.D.A.. 112  

If special leave was granted, the appeal was heard 

by a Supreme Court judge. The appeal did not involve a new 

hearing, but rather an examination by the appellate court of 

the record of the trial proceedings to determine whether • 

there is a reversible error. There was a possibility of 
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further appeal, with leave, to the provincial court of

appeal and ultimately to the Supreme Court of Canada.

The intent of s.37 was to limit appeals, so that

juvenile cases could be expeditiously resolved and

dispositions quickly put into effect. The effect of s.37,

and perhaps other factors such as a lack of counsel, was

that relatively few Juvenile Court decisions were appealed.

XII. RECORDS:

If a youth was prosecuted in Juvenile Court, there

were a number of organizations which could have had a record

of his involvement. The Juvenile Court itself would have an

official court file, and likely stenographic notes or a

recording of the proceedings. The police and prosecutor

would have some record of the proceedings, and the probation

service and other agencies supervising disposition could

also have records.

- These records might contain highly personal

information about the juvenile and his family. It was

generally accepted that juvenile records should be

maintained with a degree of confidentiality. It was felt

that the juvenile should not have his actions open to public

scrutiny and he should be given a "second chance" without

public knowledge of his youthful wrongdoings. These

concerns were reflected in the provisions of s.12 of the

J.D.A. limiting public access to juvenile proceedings and

restricting publication of information which might identify
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a juvenile before the court. 113  While the Juvenile  

Delinquents Act  had no provisions governing records or their 

use, some provincial legislatures took action, though the 

efficacy of such legislation was limited and its 

constitutionality was questionable. 

Quebec, Alberta, Manitoba and Nova Scotia enacted 

provincial legislation to protect the records of Juvenile 

Courts. In Quebec, ss. 96-97 of the Youth Protection Act  

provided that Youth Court records were confidential; only 

certain specified persons were to have access to the 

records, and they were to respect the confidentiality of the 

records 11 4. In Manitoba, s.8(4) of the Corrections  Act 

provided that records of Juvenile Court proceedings were 

confidential and to be released only to the parties or with 

the consent of the Attorney-General. Sections 26 and 28 of 

Alberta's Provincial Court Act  had similar provisions. In 

Nova Scotia,  the Freedom of Information Act 115  restricts 

public access to government records which might reveal 

"personal information" about another person, and this was 

apparently interpreted to protect Juvenile Court records. 

In Toronto, there was no applicable provincial 

legislation, but the court had a policy of restricting 

access to juvenile records and sealing the court records 

after a juvenile became 16. In Vancouver, there was also a 

court policy of maintaining the confidentiality of juvenile 

records; if a third party, such as a insurance adjustor, 

wanted access to the records, there was a "show cause" 
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hearing, with notice to juvenile and prosecutor, at which a 

judge was to decide whether to release the records. 

Despite provincial legislation and court policies 

restricting the use of juvenile records, the fact that a 

person was convicted of a delinquency while a juvenile could 

at least in theory be used in later adult criminal 

proceedings, for examPle for the purpose of deciding  bail, 

imposing a sentence or impeaching the credibility of a 

witness, including the accused. 116  

In Alberta, s.28 of the Provincial Court Act  

expressly provided that no person "shall disclose or make 

public the contents of a report, or any part of a report, 

relating to a juvenïle delinquent without the consent of the 

Attorney General". In a 1982 decision of the Alberta Court 

of Appeal, it was held that this provision should not be 

construed so as to limit the use of a previous juvenile 

conviction at an adult s-entencing; the Court stated that any 

legislative restriction on the admissibility of a juvenile 

record in adult proceedings would be ultra vires the 

province. 117  

XIII. CONCLUSION: 

The juvenile justice system in Canada was complex, 

not only because of the number and variety of personnel, and 

the nature of the legal phenomenon, but also because of 

legislative, organizational and philosophical variations 

between courts. The National Study on the Functioning of 

the Juvenile Court was the only attempt to systematically 
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obtain comparative information on a national basis on the 

operation of the Juvenile Courts. This Report has revealed 

that although all of the Courts functioned within the 

statutory framework provided by the Juvenile Delinquents  

Act, there was great variation in the manner in which 

youthful offenders are dealt with. In many ways, it is not 

appropriate to refer to a "Canadian juvenile . justice 

system". Rather, there were many local juvenile justice 

systems which shared certain common characteristics, but 

also differed from one another in many respects. 

This Report marks the first publically released 

step of the National Study in examining some of the major 

issues in the juvenile justice field in Canada. The data 

collected by the National Study will require more 

sophisticated analysis to provide further insights, but 

certain fundamental issues have been raised by the material 

provided in this Report. 

For example, one of the most important issues 

involves analysis of the different efforts to reduce the 

number of youths who come into contact with the formal court 

process. Diversion has been proffered by some as a program 

which can both reduce the cost of operating the juvenile 

justice process and avoid stigmatizing youths who have 

committed relatively minor delinquencies. The juvenile 

justice system in Quebec involved a major effort to 

establish a formal diversion program. The unique structures 

and processes in regard to the role of police, intake 
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decision-making, the multi-disciplinary evaluation teams and 

the more limited role for prosecution were among the most 

innovative and distinctive changes in juvenile justice in 

Canada. In spite of these structural differences, it is not 

clear that there are fundamental differences between what 

youth experienced in Quebec compared to other provinces 

which had less developed or no formal diversion programs. 

The National Study has collected a wealth of information 

concerning.diversion which must be analyzed in greater 

depth. It will be posible, for example, to compare the 

system in Montreal with the formal diversion programs in 

Winnipeg and Vancouver, as well as with the other sites 

where police screening and informal diversion were the 

primary practices. 

The description and preliminary data analysis in 

this Report reveals substantial variation in terms of the 

formality of the process and the approach of various 

participants to their roles. The data obtained from court 

observation may be combined with information obtained from 

the attitude questionnaires to develop models of court 

phIlosophy and processes. At some sites there appeared to 

be considerable emphasis on due process, while at other 

sites there was much greater emphasis upon the Court 

assuming a parens patriae  role. It may be possible to learn 

whether differences in philosophies or practices actually 

had an impact on the way youths were treated by the juvenile 

justice process. Thus, for example, while there was very 
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substantial variation in the extent to which juveniles had 

access to legal representation, it is not clear that this 

necessarily had an impact on such matters as pre-trial 

detention, adjudication or ultimate disposition. 

Another area of growing concern is developing an 

understanding of the significance of different kinds of 

institutional arrangements. In some localities there 

appeared to be a highly integrated system for juvenile 

justice processing and service delivery. This was 

particularly apparent in Montreal where a single agency, the 

Director of Youth Protection, had responsibility for 

co-ordinating the provision of services to both endangered 

and delinquent children; the Youth Court had a clearly 

defined but limited role to play. On the other hand, in 

Vancouver, there was a clear separation between the services 

provided to delinquent children and those for children in 

need of protection; different government ministries were 

responsible for these two classifications of children and 

the Juvenile Court seemed to be called upon to play more of 

a mediating or integrative function. Questions concerning 

the effect of having different kinds of institutional 

arrangements is highly complex, but it may be possible to 

use data from the National Study to increase understanding 

of the issues raised. 

It is clear from this Report that there were 

significant differences between the juvenile justice process 
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in major urban centres and in non-metropolitan areas in the

same province. There were different services available,

often different patterns of criminal behaviour, and perhaps

different philosophies and practices. It is important to

learn how these differences affected juveniles and those

involved in the juvenile justice system. This, too, is a

question on which data from the National Study may provide e

new insights.

One of the major. findings of the National Study is

that there wâs a very substantial variation between

different localities in terms of procedures, policies,

facilities and staff for dealing with juveniles who violated

the law. This had great importance for understanding and

assessing the significance of the implementation of the

Young Offenders Act. Some of the data from the National

Study has already been used by policy planners in both

levels of government to assess the potential impact of the

Y.O.A.. Some of the National Study data will have to be

analyzed in greater depth to understand its significance in

terms of the Y.O.A.. It is, however, clear from this Report

that.in some localities the coming into force of the Y.O.A.

has only produced relatively small changes, while in other

places the Y.O.A. is having a very profound impact on the

way in which the system operates.

The data from the National Study will permit an

analysis by age of the pattern of involvement in the

juvenile justice process. Though this Report reveals that
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the number of youths appearing in Juvenile Court increases 

with age, it is not clear that older juveniles face more 

serious charges or more serious and costly dispositions. 

All of the age data must in any event be analyzed on a 

demographic basis. An understanding of the relationship of 

age to involvement in the juvenile justice system may have a 

significant effect on the way in which the impact of the 

implementation of the Young Offenders Act  will be viewed in 

those provinces in which the Y.O.A.  will raise to 17 the 

maximum age for involvement in a special youth system. 

The Young Offenders Act  has raised the minimum age 

of criminal responsibility from 7 to 12. It is clear from 

this Report that the significance of this varies 

significantly in different localities. Under the J.D.A.  in 

Montreal, Winnipeg and Vancouver, the vast majority of 

children under 12 who violated the criminal law were already 

dealt with outside the juvendle justice system, while in 

Halifax, Toronto, and Edmonton, new procedures have to be 

developed for dealing with these children. 

This Report reveals very different approaches to 

diversion in various localities. Some existing diversion 

programs seem to comply with many of the requirements of the 

Young Offenders Act  which govern "alternative measures", but 

other programs have to substantially alter their procedures 

to ensure that the rights of young persons are adequately 

protected. Perhaps more significantly, when the data from 

the National Study on the use of diversion is analyzed, it 

may be possible to make better decisions about whether to 
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establish alternative measures programs, and if so, what 

type of programs to establish. 

The Y.O.A.  guarantees a very extensive right to 

legal representation. Every young person who wishes to have 

legal representation and is unable to obtain it must be 

provided with counsel provided by the government. It is 

clear from this Report that the Y.O.A.  will result in very 

substantial increases in the number of lawyers involved in 

the juvenile justice process in such places as Halifax, 

Dartmouth, Winnipeg, Kelowna and the rural Alberta courts, 

but probably very small changes in such places as Montreal 

and Toronto (see Tables 13 and 14). 

The Young Offenders Act  has changed the legal 

standard for transfer to adult court. It is no longer 

necessary to show that "the good of the child and the 

interest of the community demand it", but only that the 

"interest of society...having regard to needs of the young 

person" require it; the increased emphasis on the interests 

of society should make it easier to transfer young persons 

who may pose a threat to the community. The experience in 

Winnipeg under the J.D.A.  suggests that raising the maximum 

age from 15 to 17 may also have the effect of significantly 

increasing the.number of transfers in such provinces as 

Ontario and Alberta. It would seem, however, from the 

experience in Montreal, that there will continue to be 

substantial variation between localities and provinces in 

transfer rates. 
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The information in this Report demonstrates that

many Juvenile Court judges were not fully satisfied with the

range of dispositional alternatives found in the Juvenile

Delinquents Act, and should welcome the innovations in the

Y.O.A.. For example, the use of "contributions to charity"

was apparently an attempt to circumvent the very low $25.00

maximum fine provided for in the J.D.A.; raising the maximum

fine to $1,000.00 under the Y.O.A. should increase the use

of fines while decreasing the need to use contributions to

charity. Already under the J.D.A. in some localities quite

extensive use was being made of such innovative dispositions

as restitution and community service, despite the absence of

express legislative provision in the J.D.A.; by expressly

sanctioning the use of these dispositions, the Y.O.A. should

encourage their use in all localities.

While in many respects the impact of the Young

Offenders Act varies from one place to another, there are

some ways in which it is clear from this Report that all

localities will be affected by the new legislation. For

example, it seems likely that the fingerprinting and

photographing of young persons will increase throughout the

country as a result of the provisions in the Y.O.A. which

expressly allow for such practices and provide for the

creation of a central fingerprint and photograph

repository. The Y.O.A. also provides for the establishment

of relatively uniform procedures for the maintaining of

records, and the ensuring of their confidentiality and

destruction.
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The Young Offenders Act  requires greater 

uniformity in terms of practices and procedures which seem 

to vary not only from one locality to another, but also 

between individuals in one place. For example, police 

methods for interviewing suspected young offenders should 

become more standardized throughout the country, with 

greater emphasis being placed.on protecting the legal rights 

of young persons. The Y.O.A.  also requires more consistent 

judicial application of the law governing pre-trial arrest 

and detention and the law governing disposition. 

The Report and the National Study raise many 

important questions for juvenile justice theory and policy. 

The National Study data will provide those engaged in policy 

analysis and academic researchers with significant 

possibilities for the examination of juvenile justice in 

Canada. The purpose of the National Study is not simply to 

provide insights into issues of theoretical concern; the 

National Study is also intended to provide information to 

assist in the implementation of the Young  Offenders Act  and 

to allow an assessment of the effect of the Y.O.A. thus 

hopefully facilitating further improvements in the manner in 

which Canadian society deals with young persons who violate 

the law. 
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Footnotes 

1. For a discussion of the historical background of 

the enactment of the Juvenile Delinquents Act,  see 

J. Leon, "The Development of Canadian Juvenile 

Justice: A Background for Reform" (1977), 15 

Osgoode Hall Law Journal. 

2. In 1965, the Report of Department of Justice 

Committee on Juvenile Delinquency, Juvenile  

Delinquency in Canada (1965) offered a description 

of juvenile justice in Canada, though emphasizing 

a broad range of recommendations for reform. 

L.C. Wilson, Juvenile Courts in Canada (1982) 

provides a detailed discussion of the law 

applicable in Juvenile Courts. See also J. 

Hackler, The Prevention of Youthful Crime: The  

Great Stumble Forward  (1978); and R. Corrado, M. 

LeBlanc and J. Trepanier, eds., Issues in Juvenile 

Justice (1983). 

3. The term "parens patriae", Latin for "father" or 

"protector of the country", has several meanings. 

The English Courts of Equity for centuries 

exercised a "parens patriae" jurisdiction to 

protect the property of infants and mental 

incompetents. This jurisdiction evolved over the 

years and at present in Canada the courts 

sometimes exercise a "parens patriae" jurisdiction 
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to resolve a dispute involving children or others 

unable to care for themselves. In such situations 

the courts are acting without express statutory 

jurisdiction; see Re Beson and Director of Child  

Welfare for Newfoundland  (1982), 142 D.L.R. (3d) 

20, 30 R.F.L. (2d) 438 (S.C.C.). 

The term "parens patriae" has often come to 

be used to describe any situation in which the 

state or a state agency is acting to promote the 

welfare of a child or other person; this is the 

way in which the term is used in this paper. See 

L. Wilson, "Parens Patriae, The Unfulfilled 

Promise" (1976), 24 Chitty's Law Journal 325. 

4. 	Discussion of the present debate over the 

appropriate philosophy for the Canadian juvenile 

justice system is beyond the scope of this 

Report. The flavour of the debate can perhaps be 

. appreciated from the following quotations. A 

Manitoba Juvenile Court Judge commented: 

"I would, however, like to qualify the 
statement that the presence of lawyers in 	' 
juvenile courts will provide better justice 
by adding the rider that these lawyers should 
be lawyers who understand what the juvenile 
court is trying to do, who are in harmony 
with its basic philosophy, who take a 
socio—legal, and not a strict legal, approach 
to the problems of children. When a lawyer 
comes into a juvenile court, throws his brief 
case down on the counsel table and announces 
to the court: "I represent this accused. He 
is  pleading not guilty", the presiding judge 
knows at once that the lawyer thinks that he 
is in criminal court for children, that he 
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does not know what it is all about, that he 
has never understood, if, indeed, he has 
read, section 3 of the Juvenile Delinquents  
Act ...". 

(Stubbs, "The Role of the Lawyer in Juvenile 

Court" (1974), 6 Manitoba Law Journal 65). On the 

other hand, another commentator charged: 

"The hyprocrisy of our law and our systems of 
administering justice to our children can 
hardly go further. We use terms so vague 
that any child whose behavior we dislike can 
easily be branded a juvenile delinquent, but 
we are careful not to use the word "crime" 
even with respect to most serious antisocial 
acts. We use a language full of moral 
indignation and utter condemnation, and then 
pretend that we never convict children, we 
merely "adjudicate": We make decisions that 
separate children from their parents and 
submit them to a variety of measures that, 
because of their unpleasant character and 
clear connection with the offence committed, 
can only be viewed by the children as 
punishment for their crimes. Then we call 
their punishment "welfare", and add not 
without justification, but often without 
evidence, that we act in the interest of the 
children." 

(Grygier, "Crime and Society", in W.T. McGrath, 

ed., Crime and its Treatment in Canada (Toronto, 

1967), at 35). For a discussion of appropriate 

policies for a juvenile justice system, see 

Wilson, supra note 2; Juvenile Delinquency in  

Canada, supra note 2; Catton, "Models of Procedure 

and the Juvenile Courts" (1975-76), 18 Criminal 

Law Quarterly 181; and Osborne, "Juvenile Justice 

Policy in Canada: The Transfer of Initiative" 

(1979), 2 Canadian Journal of Family Law 7. 
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5. The Young Offenders Act,  S.C. 1980-81-82-83, c.110 

received Royal Assent on July 7, 1982 and came 

into force April 2, 1984. Section 80 of the 

Y.O.A.  repeals the Juvenile Delinquents Act. 

6. About 22% of all delinquency charges dealt with by 

Juvenile Courts were at the sites studied; calculated 

from data published by Statistics Canada, Canadian 

Centre for Justice Statistics, Juvenile Services 

Program, Juvenile Delinquents 1981.  As there are no 

statistics available from British Columbia on the 

number of juvenile offenders, as opposed to the number 

of juvenile charges, it was not possible to accurately 

calculate the percentage of offenders dealt with at 

these sites; however, excluding British Columbia, about 

27% of all offenders were dealt with at the observed 

sites. 

7. For a study of juvenile perceptions of the court 

experience, see Langley and Parkinson, "Youths' 

Expectations and Perceptions of their Initial Juvenile 

Court Appearances" (1978), 20 Canadian Journal of 

Criminology 43. 

8. Throughout this Report, the term "Youth Court" is used 

in reference to the Quebec tribunal which heard cases 

under the Juvenile Delinquents Act.  This is not to be 

confused with the generic term "youth court", which is 

the tribunal which hears cases under the Young  

Offenders Act.  In most provinces and territories, 
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jurisdiction over offences committed by young persons

remained with the same court after the proclamation

into force of the Y.O.A. on April 2, 1984, though

technically these tribunals became "youth courts"

instead of "juvenile courts".

9. The Constitution Act, 1867, s.96 requires that

certain matters, notably property issues, and divorce

and corollary relief be dealt with only by federally

appointed judges. As a result, the jurisdiction of the

Family Courts, with their provincially appointed judges

cannot be extended to deal with all family matters,

creating difficulties in some cases as different courts

must deal with different legal aspects of the same

family problem. See Reference Re Section 6 of the

British Columbia Family Relations Act (1982), 131

D.L.R. (3d) 257, 26 R.F.L. (2d) 113 (S.C.C.) concerning

jurisdictional limits of a Family Court with

provincially appointed judges.

To deal with some of the jurisdictional problems,

the federal and provincial governments have co-operated

to establish Unified Family Courts, as pilot programs,

for example in Ontario (Hamilton-Wentworth),

Saskatchewan (Saskatoon), New Brunswick (Fredericton)

and Newfoundland (St. John's).

10. In most provinces it is essentially an administrative

matter whether a judge sits exclusively in Family or
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Youth Court, or whether he also exercises the 

jurisdiction of a magistrate in adult Criminal Court. 

In Quebec, the Courts of Justice Act, R.S.Q. 1977, c. 

T-16, as amended by S.Q. 1981, c.14, s.49, statutorally 

provides that only in the northern district of Abitibi 

may a Youth Court judge also sit as a magistrate. 

11.. [1967] S.C.R. 702, 65 D.L.R. (2d) 82. 

12. Section 75 of the Y.P.A.  was justified on the basis of 

the J.D.A.  s.39, which provided that nothing in the 

J.D.A.  should be construed "as having the effect of 

repealing or overriding any provision of any provincial 

statute intended for the protection or-benefit of 

children". When the issue of the constitutionality of 

certain provisions of the Y.P.A.  was expressly raised, 

Quebec courts declared some provisions inoperative. 

See for example E.G. 200-02-2529-78,  Tribunal de la 

Jeunesse, 29 March, 1979, J. Marguerite Choquette, 

Bulletin Juridique du Comite de la Protection de la 

Jeunesse, vol. 1, no. 1, p.142; and 655-03-000167-81,  

Tribunal de le Jeunnesse, 9 Feb. 1982, J. Andre Sirois, 

Jurisprudence Express 82-251 upholding the right to 

prosecute juveniles under the age of 14, despite s.60 

of the Y.P.A.  See also A.G.  Quebec v. Lechasseur 

 (1981), 128 D.L.R. (3d) 739, 25 R.F.L. (2d)1(S.C.C.). 
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13. See R. v. Tomlin, [1977] 2 W.W.R. 277 (Man.Q.B.); R.

v. Lewis (1977), 1 R.F.L. (2d) 227 (Ont. Prov. Ct.) for

varying interpretations of the meaning of "sexual

immorality". See R. v. Pandiak (1967), 66 W.W.R. 207

(Alta. S.C.) and unreported Toronto cases discussed in

Parker, "Glue Sniffing" (1968-69), 11 Criminal Law

Quarterly 175, for differing views on whether "any

similar form of vice" includes glue sniffing.

14. In R. v. Miller, [1967] 1 C.C.C. 383 (B.C.S.C.) it was

held that in the absence of.express statutory

provisions creating an offence, a child could not be

prosecuted for a failure to attend school, even though

legislation made attendance compulsory.

15. See the Youth Protection Act, S.Q. 1977, c.20, s.38.

Similar provisions also exist in Nova Scotia, Ontario

and Alberta, though in those provinces truancy is

typically dealt with by charges in Juvenile court;

see the Children's Services Act, S.N.S. 1976, c.8,

s.2(m)(v); the Child Welfare Act, R.S.O. 1980, c.66,

s.19(l)(b)(viii); and the Child Welfare Act, R.S.A.

198Q c.C-8, s.6 (3) (ix) .

16. See the School Act, R.S.A. 1980, c.S-3, s.157; the

Education Act R.S.O. 1980, c.129, s.29(5) and the

Education Act, R.S.N.S. 1967, c.81, s.99.

17. In Manitoba, the repeal of The School Attendance Act,

C.S.M. Cap. S20 by The Public Schools Act, S.M. 1980,

c.33 seemed to remove the possibility of charging a
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child with truancy, though a person having control of a 

child continued to be liable for the child's failure to 

attend school; see ss.258-278 of The Public Schools Act 

and R. v. Miller,  [1967] 1 C.C.C. 383 (B.C.S.C.). 

Juveniles in Manitob a ,  however, still occasionally 

faced charges of truancy. 

18. The courts have rejected the argument that such 

disparity of treatment might violate the °equality 

before the law" provisions of s.1(b) of the Canadian  

Bill  of Rights;  see Re Dubrule and R.  (1974), 19 

C.C.C. (2d) 104 (N.W.T.S.C.), affirming (1973), 13 

C.C.C. (2d) 358 (N.W.T.Maj.Ct.). 	It is believed, 

however, that such disparities might well violate , s.15 

of the Canadian Charter of Rights and Freedoms, 

governing Equality Rights, to come into effect on April 

17, 1985; it is partly for this reason that the Young  

Offenders Act, s.2(1) &.2(2) provide that on April 1, 

1985, there will be a uniform maximum age across 

Canada. 

19. R. - v. McEwen, [1974] S.C.R. 185, 24 D.L.R. (3d) 312; 

and R..v. Agin  (1972), 6 C.C.C. (2d) 60, 24 D.L.R. (3d) 

320 (S.C.C.) affirmed the right of the provinces to 

select a maximum age between 15 and 17. 

20. In two Quebec decisions it was held that a child of 

twelve could be charged under the J.D.A., as this 

legislation was paramount to the Youth Protection Act. 

See E.G., 200-03-2529-78, Tribunal de la Jeunesse, 29 
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March 1979, J. Marguerite Choquette, Bulletin Juridique 

du Comite de la Protection de la Jeunesse, Vol 1, no. 

1, p.142; and 755-03-000167-81, Tribunal de la 

Jeunesse, 9 February 1982, J. Andre Sirois, 

Jurisprudence Express, 82-251. See also Attorney  

General of Quebec v. Lechasseur J.Y.C. (1981), 128 

D.L.R. (3d) 739, 63 C.C.C. (2d) 301 (S.C.C.). 

21. The data of the National Study and Statistics Canada 

support the general efficacy of minimum age legislation 

and policies. The National Survey found in Montreal 

and the Eastern Townships no charges for children under 

12 and only 5 for children aged 12 and 13; in Winnipeg 

no charges for children under the age of 12; and in 

Edmonton and the Alberta Circuit Courts, 11 children 

under the age of 12 charged. Statistics Canada, 

Juvenile Delinquency 1981 reported: for all of Quebec, 

3 children aged 7-11 and 35 children aged 12-13 out of 

a total of 7,250 charged; for Manitoba 53 children aged 

7-11, out of a total of 12,344 charged, and for Alberta 

110 children aged 7-11 out of a total of 4,812 charged. 

22. In theory, in every juvenile case involving a child 

under the age of 14 the onus was on the prosecutor to 

establish beyond a reasonable doubt that the child was 

"competent to know the nature and consequences of his 

conduct and to appreciate that it was wrong". In 

practice, the issue seemed to arise rarely; see J. 

McLeod, "Doli Incapax: The Forgotten Presumption in 
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Juvenile Court Trials" (1980), 3 Canadian Journal of 

Family Law 251. 

23. See R. v. V.C.F., [1983] 2 W.W.R. 74 (Man.Prov.Ct.) for 

a case where a thirteen year old boy was acquitted 

under s.13 of the Code, but was not considered by the 

court to fall within the scope of protection 

legislation. 

24. Letter to J.J. Kelso, Oct 27, 1906, quoted from Leon, 

supra note 1, at 77. 

25. For a comparison of the various statutory 

definitions, see Dickens, "Legal Responses to Child 

Abuse in Canada" (1978), 1 Canadian Journal of Family 

Law 87. 

26. For further discussion of the relationship between the 

juvenile justice and child welfare systems, see 

Juvenile Delinquency in Canada, supra  note 2, p.43-49. 

Assemblee nationale du Quebec, Rapport de la commission 

parlementaire speciale sur la protection de la jeunesse  

[le Rapport Charbonneau](1982), p.39-85; Landau, 

"Status Offences: Legality Before the Law" (1981), 39 

University of Toronto faculty of Law Review 149; and 

Bala, Lilles and Thomson, Canadian Children's Law:  

Cases, Notes & Materials  (1982), p.471-478. 

27. For a discussion of different rates of delinquency by 

sex, and differential treatment by the courts, see 

Barnhorst, "Female Delinquency and the Role of Women" 

(1978), 1 Canadian Journal of Family Law 254, part of 

an unpublished LL.M. Thesis (Queen's University, 1980). 
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28. In some of the cases observed in the Eastern Townships, 

when a juvenile under the age of 14 appeared in court, 

the judge "closed the case" as soon as he learned the 

youth's age. 

29. It is a principle of criminal law that a person cannot 

be convicted of two offences based on the same criminal 

act; see R. v. Kienapple,  [1975] 1 S.C.R. 729, 44 

D.L.R. (3d) 351. 

30. The adoption of a prosecutorial role by a probation 

officer is only reconcilable with the prescription of 

the J.D.A.  s.31(b) that a probation officer "represent 

the interests of the child when the case is heardll, if 

one adopts a very definite parens patriae  model of the 

juvenile proceeding. 

31. The use of police officers as prosecutors in juvenile 

cases was the subject of adverse judicial comment; see 

R. v. H. (Hankins)(1955), 20 C.R. 407, 14 W.W.R. 478 

(B.C.S.C.). 

32. See Csapo and Clarke, "Probation Officers for 

Juveniles in Canada" (1976), 18 Canadian Journal of 

Criminology and Corrections 290, for a study of the 

education, training and attitudes of juvenile probation 

officers in Canada. 

33. For a discussion of how the Toronto facility operated 

and some of the problems associated with the provision 

of psychiatric services in a Juvenile Court, see 

Chamberlain and Awad, "Psychiatric Service to the 
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Juvenile Court - A Model", [1975] Canadian Psychiatric 

Association Journal 599; and Awad and Chamberlain, "The 

Process of Psychiatric Work with the Juvenile Courts" 

(1978), 1 Canadian Journal of Family Law 363. 

34. See le Rapport Charbonneau (1982), supra  note 26, 

chapter 5 for a commentary on the functioning of the 

Youth Protection Committee. 

35. In 1957, a lawyer appeared before a Juvenile Court in 

Manitoba representing a youth charged with indecent 

assault. It was the lawyer's first appearance with the 

boy, and he requested an adjournment. The following 

dialogue occurred: 

u Judge: Well it's rather a very unusual--the 
first place is you haven't asked permission 
to even be here. 

Lawyer: I beg your pardon? 

Judge: You haven't as yet asked permission 
to represent this boy. 

Lawyer: I just naturally presumed ... 

Judge: Probably natural presumption on your 
part ... is just putting it a little mildly 
isn't it? 

Lawyer: It may be. If your Honour wishes me 
not to represent him I will  retire. 

Judge: You.are perfectly welcome to be here 
but I will be very, very frank with you, I 
think you are gumming the works up and you 
are going to make it considerably more 
difficult than the present situation ....0 
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Though the trial judge's conviction of the boy was

eventually overturned, and his comments subject to

adverse appellate comment, his attitude was probably

not atypical of many involved in juvenile justice at

the time; see R. v. Gerald X (1958), 121 C.C.C. 103, at

121 (Man.C.A.), revd. [1959] S.C.R. 1638, 124 C.C.C. 71

(sub. nom Smith v. R.).

For a more recent and methodologically sound

assessment of attitudes towards lawyers in juvenile

court, see Erickson, "The Defence Lawyer's Role in

Juvenile Court: An Empirical Investigation into

Judges' and Social Workers' Points of View" (1974), 24

University of Toronto Law Journal 126.

36. For a discussion and further references of the

controversy over the appropriate role of counsel in

juvenile proceedings, see L. Wilson, supra note 2,

p.80-88; and Bala, Lilles and Thomson, supra note 26,

p.701-733.

37. Section 24(2) of the Charter provides:

"Where ... a court concludes that evidence

was obtained in a manner that infringed or
denied any rights or freedoms guaranteed by
this Charter, the evidence shall be excluded
if it is established that, having regard to
all the circumstances, the admission of it
would bring the administration of justice
into disrepute."

See R. v. S.(K.), [1983] W.D.F.L. 617 (Ont.Prov.Ct.)

where the failure by group home parents and an

investigating officer to comply with s.10 of the

Charter and advise a 14 year-old boy of his right to
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counsel rendered inadmissible his statement admitting 

to the theft of a bicycle. 

38. "Persons in authority" might include group home parents 

and other child care staff (see R. v. S.(K.), supra  

note 37), teachers, and perhaps even parents; see The 

Queen v. Midkiff  (1980), 3 Canadian Journal of Family 

Law 306 (Ont.H.C.); and R. v. A.B.  (1981), 6 W.C.B. 463 

(Ont. Prov. Ct.). 

39. Ibrahim v. The King,  [1914] A.C. 599, at 609.(P.C.). 

40. Re A.  [1975] 5 W.W.R. 425, at 427-28, 23 C.C.C. (2d) 

537 (sub.nom. R. v. A.) (Alta.S.C.). For a detailed 

discussion of the law governing the admissibility of 

juvenile statements, see L. Wilson, supra note 2, 

p.56-63; Bala, Lilles & Thomson, supra note 26, 

p.560-572; and Kaufman, The Admissibility of  

Confessions  (1979 - with 1983 Supplement), Chapter 11, 

and references cited therein. 

41. See Ferguson and Douglas, "A Study of Juvenile Waiver" 

(1970), 7 San Diego Law Review 39. 

42. R.S.C. 1970, c.I-1, s.2(1). 

43. R. v. D.G.  (1978), 45 C.C.C. (2d) 157, 7 C.R. (2d) 255 

(P.E.I.S.C.) 

44. R. v. A.N.,  [1978] 3 W.W.R. 221, 83 D.L.R. (3d) 370 

(B.C.C.A.). 

45. This decision was made before the Charter of Rights was 

in force. As discussed supra, note 37, violations of 

the Charter  may now result in illegally obtained 

evidence being declared inadmissible. 
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46. Brown v. Baugh and Williams (1981), 64 C.C.C. (2d) 155 

(B.C.S.C.); revd. (1982) 70 C.C.C. (2d) 71 (B.C.C.A.); 

affirmed in an as yet unreported decision of the 

S.C.C. rendered April 2, 1984, per Chouinard J., Wilson 

J. concurring. 

47. For a discussion of juvenile diversion in Canada, see 

S. Moyer, Diversion from the Juvenile Justice System 

and its Impact on Children: A Review of the Literature 

(Solicitor General of Canada, 1980); Reker, Cote and 

Peacock, "Juvenile Diversion: Conceptual Issues and 

Effectiveness" (1980), 22 Canadian Journal of 

Criminology 36; and Berlin and Allard, "Diversion of 

Children from the Juvenile Courts" (1980), 3 

Canadian Journal of Family Law 439. 

48. In a study of a police force in Southern Ontario, 

funded by the Ministry of the Solicitor General of 

Canada, Doob and Chan found on the basis of police 

records that only 13% of apprehended juveniles were 

sent to court. The researchers believed that because 

of underreporting of juvenile contacts, even this 

figure overestimated the actual proportion of juveniles 

charged. See Doob and Chan, "Factors Affecting Police 

Decisions to Take Juveniles to Court" (1982), 24 

Canadian Journal of Criminology 25; the article 

contains references to other literature and empirical 

work on the subject. See also Jayewardene and McWatt, 

"Police Input into the Definition of Delinquency" 

(1983), 7:2 Canadian Police College Journal 75. 
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49. See M. LeBlanc, "Police Diversion of Juveniles in the 

60's and 70's" (1978), 6 Crime and Justice 165. 

50. (1981), 25 R.F.L. (2d) 1, 128 D.L.R. (30) 739 (S.C.C.). 

51. In Manitoba, the Corrections Act, s.13(1) allowed a 

juvenile charged with an offence to be detained if he 

"(a) is a transient or refuses to accept the 
care and Control of his parents or guardian 
pending his appearance before 	a court... 

(c) behaves in a manner that clearly 
indicates that he cannot be safely turned 
over to the custody of his parents ... 

(e) in the opinion of the peace officer, it 
is not safe to release the child into the 
custody of his parents." 

Section 14 of the Corrections Act  guaranteed the 

child's right to seek judicial review of his detention 

pursuant to s.15 of the J.D.A..  

52. These sections also provided that in the absence of a 

judge, the sheriff, and in his absence the mayor or 

other chief magistrate of the place could approve the 

incarceration. 

53. See Greco, "Bail and the Juvenile" (1978), 20 Criminal 

Law Quarterly 180; and R. v. D.  (1980), 35 O.R. (2d) 1 

(Prov.Ct.), where it was held that the provisions of 

the Code governing the granting of bail applied to 

delinquency proceedings, but as a delinquency charge 

was not indictable, the reverse onus provisions of 

s.457(5.1)(a), applicable to certain indictable 

offences, were not applicable. 

54. R. v. W.(V.T.)  (1982), 30 C.R. (3d) 193 (N.S.Fam.Ct.). 
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55. R. V. Q.B., [1980] 4 W.W.R. 569, 51 C.C.C. (2d) 417

(Man.C.A.).

56. See cases cited in, Editeur officiel du Quebec, Edition

annotee de la loi sur la protection de la jeunesse

(Nov. 1982), p.40-41.

57. For a reported case making such an order, see R. v. P.

[1979] 2 W.W.R. 262, 8 R.F.L. (2d) 277 (Man.Q.B.). In

Quebec, s.11 of the Y.P.A. prohibited the detention of

juveniles with adults, but the courts often did not

apply this provision, apparently for constitutional

reasons.

58. In R. v. S.B. (1983), 32 R.F.L. (2d) 432, 3 C.C.C. (3d)

390 (B.C.C.A.) it was held that since a juvenile was

not subject to "punishment" of any kind under the

J.D.A., he does not have the right to a jury trial

pursuant to s.11(f) of the Charter of Rights, this

decision was followed in R. v. D.T. (1983), 37 C.R.

(3d) 29 (Ont. H.C.), aff. [1984] W.D.F.L. 734 (Ont.

C.A.).

59. Section 738(1) of the Code provides that whether or not

the accused is in custody, no adjournment shall be for

longer than eight days unless both parties consent.

60. It is a principle of criminal law that a person cannot

receive convictions for two criminal offences based on

the same act. For example, a person cannot be

convicted on the basis of a single incident of both

impaired driving (s.234 of the Code) and driving with

level of alcohol exceeding 80 mg. per 100 ml. of blood
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(".08" s.236 of the Code). See R. v. Kineapple,  [1975] 

1 S.C.R. 729, 44 D.L.R. (3d) 351. 

61. For a discussion of the limitations of the research 

done concerning plea bargaining, see Cousineau and 

Verdun—Jones, "Evaluating Research into Plea Bargaining 

in Canada and the United States: Pitfalls Facing the 

Policy Makers" (1979), 21 Canadian Journal of 

Criminology 293. 

62. See Smith v. The Queen,  [1969] S.C.R. 638, 22 D.L.R. 

(2d) 129, which seemed to require that the notice set 

out the nature of the charge, as well as the time, date 

and place of the hearing. 

63. (1976), 35 C.R.N.S. 347, 31 C.C.C. (2d) 414 

(Sask.Q.B.); see also R.  V.  MacLean,  [1976] 2 C.C.C. 

112 (N.S.S.C.). 

64. (1982), 31 R.F.L. (2d) 307, 1 C.C.C. (3d) 289 

(B.C.C.A.). See also C.S. v. R.M. and K.M.,  [1984] 

W.D.F.L. 639. 

65. See R. v. Crossley,  [1950] 2 W.W.R.768, 98 C.C.C. 160 

(B.C.S.C.). 

66. See R. v. L.  (1981), 59 C.C.C. (2d) 160 (Ont. 

Prov.Ct.). 

67. See R. v. Wowk  (1981), 61 C.C.C. (2d) 394 

(Man.Fam.Ct.), revd, sub. nom. R. v. D.L.W. (1981), 64 

C.C.C. (2d) 40 (Man.Q.B.); trial judgment affirmed 

(1982), 1 C.C.C. (3d) 288 (Man.C.A.). 

68. "Hearsay" may be defined .  as: "A statement other than 

one made by a person giving testimony for the purpose 
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of establishing the truth of the statement." Thus, 

technically, a juvenile, an adoptive parent or a father 

not present at the birth of his child would be giving 

hearsay evidence to establish age. They would be 

relying on the statement of other persons, the mother '  

or attending physician, rather than direct personal 

observation and memory, to establish the date of birth 

of the child. See R. v. Hicks,  [1969] 4 C.C.C. 203, 1 

D.L.R. (3d) 724 (B.C.S.C.). 

69. 	See R. v. D.  (1976), 27 R.F.L. 298 (Ont.Prov.Ct.); and 

R. v. A.M.P.  (1977), 2 Family Law Review 58 

(Ont.Prov.Ct.). 

70. R. v. C.  (J.W.T.) , [1983] W.D.F.L. 097 (Ont.H.C.), per 

Smith J. This view may be contrasted with the 

situation in adult court where it is clear that a judge 

has no obligation to conduct an inquiry after a guilty 

plea; Adgey  V. The Queen,  [1975] 2 S.C.R. 426, 13 

C.C.C. (2d) 177. 

71. See R.  V.  R. (M.J.), [1983] W.D.F.L. 737 

(ont.Prov.Ct.); and R. v. Morris,  [1979] 1 S.C.R. 405, 

43 C.C.C. (2d) 129, both are discussed further below in 

the section on disposition. 

72. See R. v. Moore  (1974), 22 C.C.C. (2d) 189 (B.C.S.C.); 

and R.  V.  P.M.  (1983), 31 C.R. (3d) 311 (Ont.C.A.). 

73. The Juvenile Delinquents Act  s.19 allowed a child of 

"tender years" (under 14) to testify without oath if 

the judge was of the opinion that the child did not 
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understand the nature of the oath, but was "possessed 

of sufficient intelligence to justify the reception of 

the evidence "and understood" the duty of speaking the 

truth"; such unsworn evidence had to be corroborated if 

there was to be a conviction. 

74. Voir dire  is a corruption of the Law French expression 

vrai dire  - "to hear the truth". 

75. See R. v.  D.G. (1983), 3 C.R.D. 650.100-03 (Alta. Q.B.) 

per Cawsey J. where it was held that s.20(3) of the 

J.D.A.  violated the "double jeopardy" provisions of 

s.11(h) of the Charter of  Rights when it resulted in an 

attempt to transfer to adult court a juvenile who had 

already been placed on probation in Juvenile Court in 

connection with the charges. For other views on the 

effect of s.11(h) of the Charter on s.20(3) of the 

J.D.A.,  see R. v. D.A.C. (1983), 6 C.C.C. (3d) 246, 150 

D.L.R. (3d) 151 (Man. Q.B.); and R. v.  T.R. (1983), 3 

C.R.D. 650.100-02 (Alta. Q.B.), per McDonald J. 

76. R. v. Metz, [1977] 5 W.W.R. 374, 36 C.C.C. (2d) 22 

(Mar.C.A.); and R. - v. Glode, [1978] 6 W.W.R. 449 1  43 

C.C.C. (2d) 257 (Alta.C.A.). 

77. In some cases involving younger offenders, the adult 

correctional authorities made arrangements for a 

transferred juvenile to serve all or a part of a 

custodial sentence in juvenile facilities. 

78. See Re S.M.T. (1959), 31 C.R. 76 (Ont.H.C.); and Re 

L.?., [1944] 2 W.W.R. 36, 82 C.C.C. 105 .(Man.K.B.); 
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contrast more recent decisions such as R. v. Sawchuk

(1967), 1 C.R.N.S. 139 (Man.Q.B.); and Re Liefso,

[1965] 2.0.R. 625, 46 C.R. 103 (H.C.).

79. Re B. and M. (1975), 33 C.R.N.S. 362 (Ont.Prov.Ct.).

80. See e.g. R. v. David (1972), 20 C.R.N.S. 184

(B.C.S.C.); and R. v. Glode, [1978] 6 W.W.R. 449, 43

C.C.C. (2d) 257 (Alta.C.A.).

81. R. v. Smullin, [1948] 3 D.L.R. 561, 91 C.C.C. 274, at

301 (sub. nom. R. V. S.) (N.B.C.A.).

82. See for example, R.N. Grinneth (1955), 17 W.W.R. 171,

113 C.C.C. 223 (B.C.S.C.)•.

83. See R. v. H.J.E., [1983] W.D.F.L. 1206 (Nfld. D.C.)

where an appeal court set aside a disposition made by a

trial judge where he had considered a pre-dispositon

report which had not been served prior to disposition

on the juvenile, his parents or his counsel.

84. See R. v. Morelli (1977), 37 C.C.C. (2d) 392

(Ont.Prov.Ct.) for support of the view that judges

could take a more active role at the sentencing stage

of a proceeding; contra, however, R. v. Donovan

(1947), 4 C.R. 212 (N.B.C.A.). Re P. [1973] 2 O.R.

818, 12 C.C.C. (2d) 62 (H.C.), a juvenile case,

supports the proposition that the rules of evidence

could be relaxed at the dispositional stage.

85. R. v. Gardner (1982), 68 C.C.C. (2d) 477, 30 C.R. (3d)

289 (S.C.C.) upheld the right of the accused to

challenge evidence presented at the disposition stage
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of the proceedings and the right to have disputed 

matters proven beyond a reasonable doubt. See also Re 

M, [1971] 2 O.R. 19, 2 C.C.C. (2d) 536 (H.C.), 

affirming the right of a juvenile and his counsel to 

have access to all documents considered by a court in 

rendering a disposition and to have any opportunity to 

counter any such evidence. 

86. See  Re the Queen and K. (1976), 1 Canadian Journal of 

Family Law 297 (Alta.Prov.Ct.); and The Queen v. Kroh  

(1975), 24 Chitty's Law Journal 345 (Ont.Prov.Ct.). 

87. See R. v. Tan, [1575] 2 W.W.R. 747, 22 C.C.C. (2d) 184 

(B.C.C.A.). 

88. See R. v. Stimpson, [1974] 3 W.W.R. 589, 17 C.C.C. (2d) 

181 (Man. Prov. Ct.). 

89. See Morris v. The Queen, [1979] 1 S.C.R. 405, 91 

D.L.R. (3d) 161. See also R. v. M.J.R., [1983] 

W.D.F.L. 737 (Ont.Prov.Ct.), where it was held that a 

previous adjournment sine die  prior to an adjudication 

could not be used in the same way as a previous 

juvenile record, but the previous admission of guilt by 

the juvenile which formed the basis of the adjournment 

sine die  was admissible in a subsequent disposition 

hearing. 

90. See R. v. H. and H.  (1946), 88 C.C.C. 8 (B.C.S.C.). 

91. R. v. G.J.0., [1983] W.D.F.L. 696 (Man. Q.B.). 

92. According to s.91(d) of the Y.P.A., the Youth Court was 

required to consider the youth's ability to pay before 

imposing a fine. 

93. Attorney-General of British Columbia v. Smith, [1967] 

S.C.R. 702, 65 D.L.R. (2d) 82. 
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94. See Babe and Fernades, "Juvenile Probation in 

Metropolitan Toronto: An Empirical Study" (1979), 2 

Ca.nadian Journal of Family Law 161, for a study of the 

factors which are influential in the judicial decision 

to place a youth on probation. 

95. See Comment following Re Juvenile J. (No. 2)  (1979), 2 

Canadian Journal of Family Law 196 (Ont. Prov.Ct); and 

R. v. Shorten,  [1976] 3 W.W.R. 187, 29 C.C.C. (2d) 528 

(B.C.C.A.). 

96. See Hackler, supra note 2 ., p.166-175; Byles "Evaluation 

of an Attendance Centre Program for' Male Juvenile 

Probationers" (1981), 23 Canadian Journal of 

Criminology 343; and Winterdyk and Roesch, "A 

Wilderness Experimental Program As An Alternative for 

Probationers: An Evaluation" (1982), 24 Canadian 

Journal of Criminology 39, for evaluations of some 

Canadian programs for juvenile probationers. 

97. For an example of a case where an order for transfer to 

adult court after disposition was made under s.20(3) of 

the J.D.A.  after disposition, see R. v. Metz,  [1977] 5 

W.W.R. 374, 36 C.C.C. (2d) 23 (Man.C.A.). See R. v. 

D.G., supra note 75, which held that to the extent that 

s.20(3) of the J.D.A.  allowed transfer to adult Court 

after disposition, it violated s.11(h) of the Charter  

of Rights.  See also R. v. D.M.  (1982), 30 C.R. (3d) 

210, 144 D.L.R. (3d) 98 (Ont. Prov. Ct.); R.  V.  S.W.; 

 R. v. W.L.  (1982), 142 D.L.R. (3d) 440, 30 C.R. (3d) 
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197 (Ont. Prov. Ct.), revd. 147 D.L.R. (3d) 575, 34 

C.R. (3d) 90 (Ont. B.C.) and R.  V. D.A.C., supra note 

75; and R. v. T.R.,  supra note 75, for a discussion of 

the appropriate interpretation of subs 20(3) of the 

J.D.A. in light of s.11(h) of the Charter of Rights; 

in these cases it was held that although subs. 20(3) 

was not unconstitutional, it had to be "read down" so 

that it did not result in double punishment. 

98. R. V. B.O., [1982] 5 W.W.R. 672, 29 R.F.L. (2d) 363 

(Sask.C.A.); see also R. v. S.W., [1973] 6 W.W.R. 76 , 

24 C.R.N.S. 119 (B.C.Prov.Ct.). 

99. See Racicot v. R. (1978), 2 Canadian Journal of Family 

Law 195 (Ont.H.C.). 

100. Ontario, the Child Welfare Act, s.30(2); Manitoba, The 

Child Welfare Act, ss 27.44; Alberta, the Child Welfare 

Act, s.75(1). 

101. See R. v. R.H.P., [1983] W.D.F.L. 1122 (N.S.T.D.) where 

Glude C.J.T.D. deleted a term specifying a definite 

period of commital in an order placing a juvenile in an 

industrial school, and stipulated that the appropriate 

time for release should be determined by the training 

school authorities. 

102. R.  V. T.W.;  R. v. S., [1981] 1 W.W.R. 181, 119 . D.L.R. 

(3d) 558 (B.C.C.A.). 

103. Section 21(1) of the J.D.A.  required a provincial 

secretary's order to be made to exclude the operation 

of s.20(3). Subsection 21(2) provided such orders 
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could be made to aPply in advance to all cases. Such 

"blanket orders" were made in Quebec, Ontario and 

Alberta, and were effected by legislation in Nova 

Scotia, the Children's Services Act  s.35, and Manitoba, 

The Child Welfare Act,  s.43. See also Alberta's Child  

Welfare Act,  s.87. 

104. See for example, C.A.S. of Winnipeg v. R.,  [1980] 1 

W.W.R., 11 R.F.L. (2d) 198 (Man. Prov. Ct.); and E. v.  

C.A.S. of Metropolitan Toronto  (1977), 4 R.F.L. (2d) 45 

(Ont.H.C.). 

105. Re R. and the Queen  (1982), 70 C.C.C. (2d) 33 

(Que.S.C.); see also Jurisprudence Express 83-204 

(Que.C.A.). 

106. For an evaluation of the programs and effectiveness of 

training schools in preventing future delinquent acts, 

see Hackler, supra note 2, p.101-113; Bala, Lilles & 

Thomson, supra note 26, p.664-672, and references cited 

therein. 

107. See Boyd, "The Cruelty of Benevolence: The Release of 

Delinquents from Ontario's Training Schools" (1981), 19 

Osgoode Hall Law Journal 237. 

108. R. v. Dapic (1977), 30 C.R.N.S. 	156 (B.C.S.C.); see 

also Regional Municipality of Peel and Mackenzie v.  

Viking Houses  (1980), 54 C.C.C. (2d) 244, 113 D.L.R. 

(3d) 350 (Ont.C.A.), revd. on another point, (1982), 68 

C.C.C. (2d) 289, 42 N.R. 572 (S.C.C.). 

109. Regional Municipality of Peel and Mackenzie v. Viking  

Houses  (1982),68 C.C.C. (2d) 289, 42 N.R. 572 
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(S.C.C.). See McLellan, "The Viking Houses Saga: Group 

Home Placements for JuvenileS" (1978), 1 Canadian 

Journal of Family Law 126. 

110. For the purposes of Table 22, the "more serious" 

disposition is considered to be the one further down 

the list in the Table. 

111. In R. v. W., [1970] 5 C.C.C. 298 (B.C.S.C.), an 

application for special leave to appeal a transfer 

decision was not made until after thirty days, in large 

part because the juvenile was incarcerated in an adult 

facility without access to legal counsel. Justice 

Smith of the British Columbia Supreme Court described 

the trial decision as the "most serious miscarriage of 

justice" he had seen, stating that although he had no 

doubt the appeal would succeed on the merits, he had no 

authority to extend the time limit and had to refuse 

leave to appeal. 

112. See Wilson, supra  note 2, p.211-222; and Lazor, 

"Appeals Under the Juvenile Delinquents Act" (1976), 24 

Chitty's Law Journal 334, for a discussion of the 

jurisprudence and practice governing appeals. 

113. Subsection 12(1) of the J.D.A.,  providing for the 

exclusion of the public from Juvenile Court was held to 

violate s.2(b) of the Charter of Rights, which 

guarantees freedom of thought and expression and 

freedom of the press; see Re Southam Inc. and the  

Queen (No.  1) (1983), 41 O.R. (2d) 113 (C.A.). 	See, 
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contra however, R. v. B.(G)., [1983] W.D.F.L. 320

(Alta.Q.B.). Subsection 12(3) restricting publication

of identifying information was considered a justifiable

restriction on freedom of the press under s.1 of the

Charter; R. v. J.R. (1984), 11 W.C.B. 0659 (Alta.

Q.B.).

114. Section 98 of the Y.P.A. required the destruction of

Youth Court files concerning a person who became an

adult. Sections 96-98 of the Y.P.A. were not applied

to files concerning delinquency cases, apparently for

constitutional reasons.

115. S.N.S. 1977, c.10.

116. See Morris v. The Queen, [1979] 1 S.C.R. 405, 91

D.L.R. (3d) 161; and R. v. Bradbury (1973), 14 C.C.C.

(2d) 139, 23 C.R.N.S. 293 (Ont.C.A.).

117. R. v. Domstad, [1982] 2 W.W.R. 294, 65 C.C.C. (2d) 355

(Alta.C.A.); though see contra R. v. Beacon and Modney

(1976), 31 C.C.C. (2d) 56 (Alta.C.A.).
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