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Whoever breaks those social regulations which absolute morality
dictates may be justly required to undo, as far as possible,
the wrong he has done. The object being to maintain the
•
conditions essential to complete life...
- Herbert Spencer, 1866
—There is a social interest requiring reparation of the
damage occasioned by a criminal act; and this, in all cases, is
an interest of much more importance to society than that of
compelling a person to keep his promise.
- Raffaele Garofalo, 1914
The rule of reason requires every man to recognize himself as
the author of his own acts and to bear their consequences:
this is the source of the obligation to repair the damage done
to others and, on the other hand, of the power to exact such
reparation in as adequate a manner as possible.
- Girogio Del Vecchio, 1957
It is widely felt that the more sophisticated and complex the
penal system becomes the less emphasis is placed on the simple
principle of redress, once the very cornerstone of English
criminal law.
- Advisory Council on the Penal
System
•
United Kingdom, 1970
•..an order for restitution to the victim of a crime is not
only incidential to criminal law and procedure; it may be an
inherent part of the sentencing process. While it may be true
that, historically, the Common Law did not recognize compensatory orders as being part of the criminal process, I can see no
reason why appropriate legislation within the exercise of the
criminal law power should not render them so.
- Turcotte V. Gagnon
Que. P.R., 1974
...the passage of time has resulted in new approaches to criminal law administration so as to confirm the propriety of the
long standing provisions of the Criminal Code for compensation
and restitution.
- R.V. Zelensky
Supreme Court of Canada, 1978
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EDITOR'S NOTE

These proceedings of "Crime and Redress: National Symposium on
Reparative Sanctions" contain all the papers given at the Symposium and
most of the taped panel discussions.

The transcripts of panel discussions were edited for the sake of
brevity and clarity and to reduce the redundancy of extemporary speech.
Editors' explanatory notes are indicated by asterisks in the text, while
all numbered footnotes are by the authors of papers.

Unfortunately, technical problems made some of the Session One
discussions inaudible on the tape and it was necessary to ask Hans Mohr
and adrian Marriage to rewrite their remarks. I am grateful for their
readiness to do this.

The only additions to the text were the insertion of paragraph heads
in the discussion sections and in one of - the papers to help the reader
locate topics.

The Index, based largely on paragrae heads, is intended

only as a rough guide to the content.

A Summary and Overview, which discusses the most contentious and
pervasive issues raised at the Symposium, and which is intended to
complement these Proceedings, is available as a separate volume.

S. Ab Thorvaldson
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PROCEEDINGS

GENERAL PRINCIPLES (Session One)

CRIME AND REDRESS: AN INTRODUCTION
S. Ab Thorvaldson
Ministry of Attorney General
British Columbia
I suppose many of you, when you looked at the list of issues proposed for this symposium, felt that your task was clearly impossible.
I'm sure that when I started to prepare some opening remarks, I felt I
was being asked to provide the impossible introduction to that task.
Anyway, I propose to make a few preliminary remarks on the purposes and
format of the symposium as a whole, and then, in a more substantial way,
to make some comments on the topic for this first session: the question
of the general rationale or justification of reparative measures as
criminal sanctions.
Turning first, then, to our general purpose: it is said that the
concept of redress is a revolutionary idea in criminal sentencing, a new
paradigm in criminal justice science (Barnett, 1977), a new ideology (see
Hood, 1974), a new sentencing aim or ethic (Thorvaldson, 1978).

The

notion of redress or atonement after wrongdoing, however, is anything but
new. The principle of moral accountability is as old as human society
itself and pervasive in its impact on social relationships.
We're not here, however, to talk about redress as a common moral
principle, but rather about redress as a sentencing principle, as a
response to crime.

Even this, of course, is not new.

Serious proposals

for a shift to reparative sanctions have been with us for well over a
century; redress in money, in goods, or in service.

We are all very

familiar with the phrase "crime and punishment" -- making the offender
suffer for the crime -- in the maintenance of the criminal law.

We are

now looking again at the notion of "crime and redress" -- making the
offender undo the wrong.1

What is its rationale?- Why should criminal

1The term "punishment" or punitive sentence is defined in a narrow sense
sense to mean any sanction which is intended to make the offender
suffer (whether for fetributive, denunciatory or deterrent reasons) and
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offenders pay?

How important is it?

forms can it take?

Should it have priority? What

How feasible are they?

In short what does the

principle mean for theory and practice?
It is the task of the symposium then, to explore the validitY,
significance and practicality of the notion of redress in criminal sentencing. We have tried to bring together the proper ingredients:
scholars who want to

see

their ideas reach the street, planners who try

to construct those fragile bridges between theory and practice, and
practitioners from all parts of the system and the community who make the
hard choices and who know how difficult it is actually to apply the most
appealing and logical of theories.
The sheer number of issues -- and the proposed list (see Appendix A)
that we provided is not intended to imply that those are the only ones -means that our first problem is the analysis, definition, and organization of the issues.

We have tried to help in that respect by proposing

specific issues and asking specific questions.
Further, we can expect controversy. While

the broad proposition

that offenders should make up in some material way for the harm they do
has strong ideological appeal, its implementation has proved to be
extremely controversial and difficult.

Indeed, even the grouping of

compensation by offenders along with community service as forms or
expressions of the notion of redress may be questioned. Such a grouping
itself represents a hypothesis, a proposal that these two measures, both
of which require the offender to make up for the harm done, have a common
rationale when used as criminal sanctions.

Not all agree.2

To call

not in the broad traditional sense, equivalent to sentence or
disposition, where it means any sanction duly imposed as a consequence
of an offence.
In this paper a sentence is considered punitive to the
extent that the sentencer intends that it causes the offender to suffer,
and not merely by whether or not it results in suffering by the
offender.
2 Compensation and commilnity service by offenders were examined in Britain
by two separate committees of the Advisory Council on the Penal System
(1970a, 1970b), although I am advised (Blom-Cooper, personal
communication) that the contact between the committees was much closer
The Law Reform Commission of Canada (1974) also,
than it may appear.
while most of its work implies that compensation and community service
represent a common principle, discusses the two sanctions in separate
places.
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compensation a criminal sanction at all is also controversial. Many
regard it as a civil remedy offered alongside or as an adjunct to
criminal sanctions for the convenience of victims and not as a criminal
sanction in the usual sense of that term.
Just a few other points concerning the purposes of the symposium:
its focus is on conventional crime and conventional sentencing and not on
commercial, "enterprise," or professional crime or racketeering. We will
have something to say about such crime and the associated notions of
forfeiture, confiscation of assets, and criminal bankruptcy but mainly by
way of an extension of the topic of redress or in contrast with conventional crime.

We have asked Mr. Blom-Cooper in particular to include

these topics and describe the current British investigation of them but
otherwise, again, the focus of the symposium will be on conventional
crime and conventional sentencing.
I should say also that the symposium is concerned with formal
criminal sentencing and not with diversion procedures as such even though
such procedures also use reparative measures.

Nor is it concerned with

"alternatives to imprisonment" or "community corrections" as integrating
concepts. As regards victims, while we will have a . lot to say about
their position in the criminal process, the symposium does not have to do
with victim assistance programs or with state funded and administered
compensation schemes for victims. While all of these topics are
important and overlap considerably with the concept of redress by
offenders, the symposium is designed to deal with redress specifically as
an issue in sentencing policy. That will give us plenty to do.

Justification of Redress as a Sentencing Principle
Coming to the issues suggested for this afternoon, the first is the
matter of justification.

Assuming that sanctions such as compensation by

the offender to the victim and community service do in fact represent the
common principle of redress, how can that concept be defended as
general sentencing principle or aim?

It is almost surprising how little

progress has been made on this rather obvious question. Most of the
literature simply says such things as that it is "reasonable" or obvious
or simply right that offenders make up for the harm done.

But, as men-
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tioned earlier, clearly it is one thing to observe that it is a common
moral principle to atone for our sins; it is quite another to defend it
as a sentencing principle in a modern criminal justice system.

Nor does

it help, for example, to point out that somewhere back in medieval times
offenders used to be required to pay compensation, when it is easy enough
to observe that that was at a time when the distinction between criminal
and civil procedures was not nearly so developed as it is today.

Nor,

further, does it help to argue that many countries of the world employ
reparative measures along with criminal sanctions when such measures are
clearly not intended as criminal sanctions but rather as civil remedies the idea of the combined trial.
The task is far more difficult.
a new sentence?

First, what does it mean to justify

It means, I take it, to show, at least plausibly, that

the sentence somehow serves the larger aims of the criminal justice
system.

This in turn assumes that there is some consensus about what the

concept of crime means, and about the main aims and operating principles
of the criminal justice system.

(The trouble with major new paradigms is

that they force a reassessment of the prevailing ones and sometimes a
reconsideration of basic assumptions, a phenomenon well known in
science.)
My purpose today is to state briefly my own assumptions about these
things, draw some conclusions about the main justifying rationale for
reparative sanctions, and then to point to some of the implications for
legislation and practice. You will not necessarily agree with my assumptions or conclusions, but I hope at least to demonstrate the systematic
approach I think is required.
First, I assume that the conventional distinction between the criminal and civil processes is a valid and necessary one.

It is important to

include this point because, as the program notes indicate, when we come
to consider compensation the debate will turn on whether it is considered
a civil remedy or a legitimate criminal sanction. A crime is behaviour
which is considered harmful to the community as a whole. While the
process of criminal law making is clearly corruptible -- we are
frequently reminded that the great expansion of crimes againàt the King a
few centuries ago was not exactly selfless -- it is assumed here that the
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essential notion of crime is rooted in the need for social cooperation or
reciprocity.

In this idealistic sense the conventional notion of crime

assumes the existence of society as an entity, a community of citizens
where there is some sense of community and some sense of common moral
norms. It implies what, I take it, Keith Jobson (personal communication)
refers to as the "organic" nature of the community. I assume that our
criminal law then is ioolitically and morally legitimate; that it does in
fact, for the most part, rest on such common moral norms.
Turning next to the main aims of the justice system, I assume that
the general intent is to achieve a balance among a number of conflicting
social values.

Clearly we do not want simply a society where security of

person and property is assured, but also a free, just, fair, and humane
or compassionate society, which operates its institutions democratically
and, especially nowadays, economically. This implies that a sentence can
be justified in accordance with the extent to which it achieves any one
or more of these various system aims; it must be assessed not merely by
whether it serves to reduce crime and thus produce a safe society but
also by whether it is a fair, just, humane or economical sanction or one
maximally consistent with the liberty of an offender.
Applying these aims, then, as standards by which to judge reparative
sanctions, the first justifying aim that occurs to one is the notion of
justice. If we can assume that the severity of a reparative sanction -for example, the amount of compensation ordered or the number of community service hours required -- is roughly commensurate with the
seriousness of the offence, then the sentencing judge is "doing justice"
and achieving that aim.

These sanctions can also be seen as humane and

consistent with the maximum liberty of the offender in the sense at least
that they are not punitive in aim and do not entail imprisonment.
Can reparative sanctions also, however, be expected to help protect
society? Will they help to reduce or at least control, recidivism or the
crime rate in general? We are all very familiar with the traditional
sentencing techniques:

incapacitating or controlling the offender

physically, punishment for reasons of deterrence, the attempt to understand, assist or advise the offender (the rehabilitative aim), and
finally doing justice by punishment according to deserts.

Modern notions
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of retribution emphasize the fact that punishment according to deserts is

not merely an end in itself but a means of denouncing the crime as a
wrong, specifically of expressing the notion of justice in society and
the moral accountability of offenders. Offenders are to atone by
suffering for the wrong they do. The concept of denunciation regards the
court as a "morality play," to use Desmond Morton's (1962) term, the idea

being to convey to the offender, and especially to the public, the notion
that one is accountable for one's acts, that the principle of justice
must be vindicated.3

What sort of technique do reparative sanctions represent?

If you

look at the literature on either community service or compensation you

get all sorts of answers. Community service is seen as a method of controlling, deterring and assisting offenders, an economical method which
tends to involve the community and which keeps offenders out of prison.

These are all true to some extent.

If you look closely, however, the

prevailing theme is that offenders are making up, at least to some
extent, for the harm they do, that they should understand that, and that
the experience may affect their moral attitudes.

Further, it is held to

express the principle of justice in the eyes of the.public.

Similarly compensation is also seen as possibly having a deterrent
effect because the offender will suffer to some extent, and as a method
of avoiding imprisonment.
are paramount.

But the moral aspects of the sanction again

The victim should be helped not simply as a kind of

welfare scheme or because the victims can use the money -- there are
other ways of doing that -- but because the crime was an injustice which,
as a matter of principle, should be put right by the wrongdoer.
The
offender is to be reformed, but not in a way at all envisaged by
traditional rehabilitative theory; he is to appreciate the connection
between the harm he did and the money he pays. As the Law Reform
Commission of Canada (1974) put it, the "core values" of the community
are to be vindicated.

It is clear, then, that while compensation and community service may
serve several useful sentencing aims,

the language for both is the same

and it is predominantly moral language- What is central is the moral

3 For a discussion of this interpretation of retribution and

denunciation, see Thorvaldson (1978).

•••■
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assumptions the sanctions make and the moral precepts they seek to
express and convey to both the offender and the public.

That precept of

course is justice.
The literature also seems to indicate that justice is not to be done
in this way merely for its own sake, as a moral absolute.

The

reparativists, if I may call them that, want to do the same thing as the
denunciators: to see justice done because they assume this will have a
good effect on moral attitudes and therefore on moral behaviour. But
while the denunciators want to do it by making the offender suffer
(punishment) according to deserts, the reparativist wants to see a
material repayment in some form.

They do not differ in ends - they are

both moralists - but in means.
Whether reparative sanctions will in fact affect moral attitudes in
offenders or the public, and whether such attitudes in turn will affect
law breaking behaviour, is an empirical question that goes beyond the
point here. It is simply assumed that moral precepts and moral ideals
mean something in regulating society, that human beings make choices not
merely in terms of self-interest but also because of concern for others,
that a society is more than a marketplace.
In summary I have argued that reparative sanctions can be justified
in terms of several of the aims of a criminal justice system -- within
conventional assumptions about the validity and function of that system
-- including the reduction of crime, which it will help to accomplish
mainly by vindicating, teaching and promulgating the concept of justice
as a general moral principle. Many of you may feel that all of that is
rather obvious, but let me proceed to some of the implications for
legislation and practice, where the role and significance of reparative
sanctions is considered anything but obvious. It is clear, for example,
that the Supreme Court of this country does not consider reparative
sanctions to be significant in criminal sentencing.
Some Implications for Theory, Legislation and Practice
Concept of Crime. The emphasis on justice draws renewed attention

to the moral aspects of crime; crime as essentially an injustice, a '
failure to observe accepted reciprocities, to cooperate for the , good of
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It reminds us of our aspirations toward a more ethical legal

all.

system, toward the ideal of a criminal law and criminal justice system
based on concern for each other and for the preservation of ideal moral
norms.
Sentencing Theory. Concerning implications for sentencing theory,
some observations:

first, an emphasis on doing justice as a sentencing

aim clearly implies a victory for the moralists -- the retributivists and
the denunciators -- who have been talking about these things all along.

When they accept reparation as a substitute for punishment according to
deserts they are conceding, however, that justice can be done in a
constructive way.
Second, any re-examination of the role of moral precept in human

behaviour shows up such a principle as deterrence for what it really is.
Deterrence represents, in contrast, a despair, a profound pessimism,
about the capacity of human beings for moral growth, or for cooperation
on the basis of rational understanding.

In moral terms deterrence

represents the ethics of the occupying army. While we must use deterrent
punishments -- mostly because of their efficiency or economy and the fact
that many types of crime are influenced mainly by fear of negative consequences -- we can have no illusions about what such a principle implies
about our present level of development as human beings.

Third, it helps us toward a better understanding of the rehabilita- .
aim as we have traditionally interpreted it.

While this aim

tive

reflected our attempt to understand law breaking and our compassion for
offenders, it led us too far from the necessary balance between understanding and moral accountability.
Victim's Role. Since some forms of reparation involve the individual victim directly, the concept of criminal redress forces us to
define more clearly the status and rights of the individual victim in the
criminal process. The concept of crime as a harm to the whole community
would seem to imply that the individual victim may appear only in the
role of surrogate for the harmed community.

In one sense such a

conception of the victim as "everyman" implies a yet smaller role for the

individual victim in the criminal process.

I would doubt, for example,

that, as some have argued, it supports the idea that the individual

9

victim should have increased administrative powers -- a right to private
criminal prosecution, the right to veto parole, and the like -- except
perhaps as a technique for involving citizens and not as a matter of
principle.

In fact such powers, in the eyes of the reparativist, appear

as anachronisms, vestiges of the civil process still remaining.

Crime as

a harm to all, and redress as a means of vindicating the notion of
justice for the benefit of all, would seem to imply that the victim is
not a "third party" in the matter and has in principle no more power than
any other citizen.
On the other hand, the approach implies that the victim has enormous
status.

If the individual victim is seen in fact as us in flesh and

blood, representing the injustice to us all in concrete and palpable
terms, if the victim is seen as one of the protagonists in this morality
play, then we might begin to appreciate the power and significance of the
victim's role. We said earlier that the concept of crime implied the
notion of a community and that in turn implied the status of citizen.
The victim in the criminal process appears, from this perspective, as a
citizen and not as an individual, a distinction which I think is quite
clear to the public and to victims themselves. This implies, incidentally, that it is not quite accurate to say that we "forgot"

the victim over

the years but rather that we failed to appreciate what the concept of
crime actually implied, and therefore to acquire the proper attitudes and
develop the proper procedures for building in the individual victim's
legitimate and rightful role.
Priority in Sentencing Policy. What powers should the legislation
provide and what priority should reparative sanctions receive in sentencing policy and practice?

The position I have outlined implies that

the answers will depend both on how important one takes justice to be as
a social value and on whether one thinks criminal sentences can have any
useful effect on'public moral attitudes and behaviour.
How important is justice in society?
demic.

The question is perhaps aca-

Justice since ancient times has been seen as the master moral

principle or norm in any society, roughly equivalent in function to the
concepts of social reciprocity or cooperation; the principle which makes
social exchange, and hence survival, on any human level possible at all.
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We live in what the French anthropologist Marcel Mauss (1974) once called
the "shadow of indebtedness" - an enduring, pervading and powerful system
of mutual obligation and the essential basis of social order.

As we know

so well, any serious sense of injustice rips apart a social group, alienates its members, and drives them to despair and violence.
Can "doing justice" in sentencing have an effect on public morality?

As indicated earlier, this assumes that human beings are capable of

moral growth, that behaviour can be affected by precept and not simply by

reward and punishment. Is the court as morality play, as pulpit, to be
taken seriously? There is a lot of jurisprudence here, a lot of assumptions, but little science.

Certainly the average citizen seems to take
it for granted that justice should be a primary aim of the criminal court
in the sanctions it imposes. And there is some scientific data about the

effects of reparative orders at least on offenders (Pease, Billingham and
Earnshaw, 1977;

Heinz, Galaway and Hudson, 1976; Hudson and Chesney,

1978; Thorvaldson, 1978; Novack, 1980) and victims (e.g. Vennard, 1978;

Gandy, 1977) if not on public morality, and that evidence is
encouraging. I expect we will hear about some of it during this
symposium.

Legislation and Administration. If you accept then, the justice
rationale for criminal redress, you will provide for reparative sanctions
in the legislation in a robust way.

You will, for example, provide for

compensation for all the types of harm a crime may entail, particularly
for the violation of the intangible rights of us all and of the indi-

vidual citizen victimized, this harm being the very essence of the
concept of crime.

You will provide also for community service such that

its great symbolic potential may one day begin to replace the present
symbolic power of the prison, such that community service can be used for
any offender who is not dangerous and who will cooperate. It would
hardly be restricted to a maximum of 240 hours or reserved for offenders
who would otherwise go to prison.

Further you will go to great lengths

to make these sanctions administratively feasible, spending as much
resources on them as we presently do on punitive or rehabilitative
methods.
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Conversely, if you see compensation in a criminal court as some sort
of poor man's civil remedy or residual welfare scheme, you will restrict
it to certain types of easily ascertainable harm, warn your prosecutors
not to get too involved with the victim, and even make the victim enforce
the order.

If you see community service as merely a rather novel reha-

bilitative or non-custodial method you will restrict it to limited groups
of minor or juvenile offenders and place a tight ceiling on it. In
short, you will damn these sanctions by faint praise, both in law and in
administrative policy.
But these are things to be considered in the next two days.

The

main concern of this introduction, and perhaps the general purpose of the
symposium, is to try to convey both the complexity, and a sense of the
larger significance, of what we are about.
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GENERAL PRINCIPLES ON CRIME AND REDRESS
Andre Duranleau+
Court of Sessions of the Peace
Montreal, Quebec
Men are always reluctant to take a road strewn with difficulties.
- Niccolo Machiavelli

1.

Introduction
Allow me to stress from the outset of my address that my primary

interest in fulfilling the duties of my office is the sentencing process,
for I believe it to be the most human part of my work and often the most
important.

I will go even further and say that I consider it to be the

cornerstone of our system of criminal justice.
We are witnessing a period of upheaval with regard to sentencing,
and I feel it my duty to be completely familiar with the former and the
most recent sentencing criteria, which are at present the subject of
studies by groups of professionals in the judicial and parajudicial
systems. I want very much to be party to the reforms that are pending.
It is my fervent wish that the range of choice s available at the
time of sentencing be enlarged, so that alternatives other than the
traditional ones of probation, fines and imprisonment cari be found. The
greater the range of possibilities, the less it will be necessary, in the
most difficult cases, to resort to imprisonment, thereby automatically
handing over to others responsibility for remedying the situation as best
they can.
I would go further still.

I believe that too frequent recourse to

imprisonment and recommendations to the National Parole Board as a solution will, in time, automatically discredit any sentence handed down by
the courts.

I am in complete agreement with the Honourable Mr. Justice

Deschenes, now Chief Justice of the Superior Court of Quebec, when he

wrote the following words while presiding at the Court of Appeal of
Quebec in the case of R. v. L. Arcouri (C.A.Q. 00014-1972):

+The kind invitation of the sponsors and organizers of this .symposium,
and the encouragement of Chief Justice Yves Mayrand, are gratefully
acknowledged.
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It does, however, appear to me timely to add, with all due
deference to those who hold the contrary opinion, that the
Courts must not automatically pronounce the same sentence for a
particular offence and hand over to the National Parole Board
the task of determining responsibility and possibly of mitigating the punishment.
When the Court, as is the case here, is aware of all the
elements enabling it to judge the case, not only can it, but it
must apportion the sentence...
If this were not the case, it would be sufficient for the
Criminal Code to provide for the same sentence for each
offence, and the automatic result of a verdict of guilty would
be to apply the provision. But Parliament did not intend this
and left to the Courts a wide measure of discretion in matters
of sentencing. It is up to them to use this discretion as
wisely as possible.

These words sum up what I feel.

I lay no claim to originality for I am

sure that many magistrates feel as I do.

2.

Preliminary Remarks

I wish to begin with brief comments on three elements which constitute an integral part of the sentencing reform begun some years ago. 1
(a)

The Importance to be Assigned to Imprisonment. When those

involved speak of alternatives to imprisonment, I very often feel that a
certain ambivalence leads them to speak out against incarceration for a

variety of reasons. I have no desire to fall into the same trap, hence
the comments which follow.
In my capacity as judge I am called upon to pronounce sentence, and

I must admit that I then have recourse to imprisonment.

I use this

recourse in accordance with the traditional criteria of jurisprudence,
many times reiterated over the years by the Courts.

It is agreed that

the three main principles of sentencing are protection of society,

deterrence and rehabilitation.
The concept of punishment as such has been somewhat downplayed over
the years. 2 In this respect I share the opinion given by the British
1 The principal reference sources for this reform are the working papers
of the Law Reform Commission of Canada, 1974, and later the
implementation of a sentencing plan known as "community service."
2 R. v. Willaert (1953) 10 .5 C.C.C. 1972 (Ont. C.A.).
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Columbia Court of Appeal in 1977:

Courts do not impose sentences in response to public
clamour, nor in a spirit of revenge.
On the other hand justice
is not administered in a vacuum. Sentences imposed by Courts
for criminal conduct by and large must have the support of concerned and thinking citizens.
If they do not have such support
the system will fail. There are cases, as Lord Denning has
said, where the punishment inflicted for grave crimes should
reflect the revulsion felt by the majority of citizens for
them.
In his view, the objects of punishment are not simply
The ultimate justification of
deterrent or reformative.
punishment is the emphatic denunciation by the community of a
crime. 3
In speaking to you of imprisonment as a sentencing measure, I do not
hold myself up as a paragon of virtue, and it is therefore not my intention to discuss the therapeutic value of detention. However, I dare to
hope that you will agree with me when I say that although an imperfect
tool, it is often the only one in my "tool box."
In effect, I am, as you are no doubt, in agreement with the principle that imprisonment should be an exceptional measure.

But in practice

it is not easy to interpret cases which must come un.der the general rule,
or those to be considered exceptions. The philosophy of imprisonment as
an exceptional measure makes it impossible, a priori, to classify crimes
which call for imprisonment or those which, on the contrary, are automatically excluded from this principle and call for alternative measures
If, in addition, one considers the personality of the perpetrator of the
crime as well as the crime itself, classification becomes impossible.
This is no doubt the reason the lawmakers allowed the Courts a very wide
discretionary power. This to me was an act of wisdom, for it allows us
to reaffirm the fact that a person is being judged and not only the
reprehensible act that person has committed.
For me then, the prison and the penitentiary are places where
society must incarcerate certain persons, primarily with the object of
separating them from the rest of society, and in certain cases to denounce behaviour which causes considerable harm.

But even exceptionally, I am convinced that detention is essential
3R. v. Oliver (1 77) 5 W.W.R. 344.
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in certain cases. The description of such cases that I find most satisfactory to date, apart from jurisprudential statements, is that given by

the Law Reform Commission of Canada in Working Paper No. 11 concerning
imprisonment.

On pages 11 and 12 of that paper we find these words:

Imprisonment should be an exceptional sanction and should
only be used for the following reasons:

(a)

to separate from the rest of society for a period of time
certain offenders who represent a serious threat to the
life or personal security of others; and, or

(h)

to denounce the behaviour that is deemed highly reprehensible because of its violation of fundamental values; or

(c)

to sanction offenders who wilfully fail in carrying out
obligations imposed under other types of sentences.

(h) The Feasibility of Reparative Measures for Budgetary Reasons.
There is a second important point that I believe should be discussed, for

the ambiguity surrounding it disturbs me greatly.

For a number of years,

the various orders of government have been recommending forms of sentencing other than the traditional ones of imprisonment, fines and

probation.

Quebec has been no exception in this respect; the ministere

de la Justice has set up various services in recent years, including the
still rather hesitant 4 use of community service orders for offenders.
Also, I believe a community work program will soon be established

for those who do not pay their fines.
There has been much talk of greater departure from the traditional
operation of our judicial system; better still would be the institution

of a more positive concept, that of reconciliation within the community,
mainly for cases of violation of public order.

The Day-Fine system has been considered as a possible solution.5
This system is already in effect in certain other countries.
An experimental project was recently launched in Quebec, which
consists of devising a program of alternatives to imprisonment for short
4In Montreal, 139 cases were accepted between April 30, 1980 and January
30, 1982, which averages out to under seven cases per month for the 21month period.
5 Under this system, one day is equal to 1/1,000 of the offender's gross
annual income.
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sentences.

The government has also recently agreed to grant a budget for

the renovation of an old army prison, which could eventually be used for
this purpose.
In the Quebec City region there is already a program of volunteer
services, which makes it possible for persons who have been sentenced,
and are in prison or in a halfway house, to integrate into a volunteer
citizens group and work with them in their community activities.
There is a coincidence here which I am sure you have noted: at a
time of recession at all levels the authorities have chosen to set up
programs which will "empty" the prisons. The statute will say: "Prove
to the government the economic advantages to be gained from your plan and
it's in the bag!"
This is what disturbs me. For if a measure is good, why have we
hesitated to use it? Why, today, must we fall back on the budgetary
argument to justify it?

I deplore the fact that, in a context of budget

cutbacks, inevitably people get the impression, because there is a
serious problem of overpopulation,8 that the authorities give in to the
temptation of settling all the problems the easy way, by creating
alternatives to imprisonment.
(c)

The Importance of Public Opinion. It seems to me that it is of

more use to stress the importance of public participation in preparing
these measures.
the board?

Do you not feel that this important matter often goes by

It is for this reason that I have recently given more serious

thought to how public opinion would manifest itself if people knew how
the sentences handed down by "their" judges were, in fact, served.
Given the implementation of all these measures, which for purposes
of discussion we designate reparative, I regret the more or less automatic rejection of the use of public debate. As spokesman of a society
that condemns certain types of behaviour, I would like to know more about
what the community expects of me with regard to the safeguarding,
redirection and protection of its fundamental values respecting life,
morals and property.
Even though I am getting slightly ahead of myself here, it is
essential to remind ourselves that one of the objectives of criminal law
61n montreal, only 1/8 of the average prison sentence is served.
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is to protect the fundamental values of our society.
Clayton C. Ruby, on page 1 of his book entitled Sentencing (2nd
edition), states:

Canadian courts have been reluctant to permit philosophical or academic concepts to intrude upon the practical
business of sentencing...It is evident to all thinking practitioners of law that the causes of crime and their solutions lie
not in the legal system but in society itself...There is little
difficulty in asserting that the principal purpose of the
criminal process is the protection of society.7
This, in my view, is why the choice of sanction plays a basic role
in the statement of these values.

It is through the sentence that we try

to impress upon the citizens, including the person who has been sentenced, that a given type of behaviour is not acceptable, and in this way
encourage respect for the law.
However, I want to make it clear that I am not against programs of
alternatives; quite the contrary, as I hope to prove to you later.

I

simply regret the coincidence of the economic situation and the advantage
that one draws from it.

It is my fear that, given this context, hopes

will be raised that cannot be completely realized. I also regret that
the authorities often act on the quiet, without feeling the need for any
formal consultation with those, the judges, who will be called upon
subsequently to apply the measures they have unilaterally prepared.
You will say that I speak in egotistical fashion of judges because I
am one myself, and you will be right. But I speak this way because I am
concerned, for today I am talking to you about sentencing alternatives
and not simply alternatives to imprisonment.

3. The Questions
I lay no claim to solutions for all the questions.proposed for
today's session, but I feel that it is useful to present to you the point
of view of a jurist as well as the reasons which compel a judge of a
court of criminal jurisdiction to resort to reparative measures. How he
makes his decision.

And what importance he may accord this factor. But
of how I perceive the status of the victim firstIwanopektyu

7 R. v. Morrissette (1970) 1 C.C.C. (2nd s.) 307 (Sask. C.A.).
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in the criminal process.
(a) The Victim:

Unknown Factor. On the subject of the victim of a

crime and of restitution, Clayton C. Ruby has made a number of pertinent
remarks. Although we must not allow these remarks to discourage us,
nevertheless they draw our attention to the fact that we are entering a
difficult domain of the law. He writes:

Yet it is often true that the victim of a crime cares more
about the restitution of his goods than he does about proper
punishment of the offender. Also, there is a danger that if
procedures for restitution, and compensation are made too
simple the Criminal Code will be resorted to when civil court
proceedings, with their attendant safeguards, are more appropriate. It is more important that the grievance find its
proper court. The moment of sentencing is hardly a time when
the convicted person in a proceeding which is essentially civil
in nature can effectively and forcefully assert his or her
rights. 8
The difficulty stems from the intermingling of two distinct
recourses, civil and penal. In effect, the concepts of restitution and
punishment plunge us into two areas of the law which are difficult to
reconcile.

Restitution more often than not serves the victim of the

crime, and one resorts to civil law which is concerned with the rights of
persons in respect of one another. Punishment comes under criminal law
since it penalizes the acts of a person who has indulged in reprehensible
behaviour, in accordance with the criteria laid down by society.
To date, in the Criminal Code the legislator has provided only

for

accessory solutions 9 to this opposition, without really tackling the
important principle of restitution.
Ruby states:
The Criminal Code is in desperate need of revision in the
Its inadesections which refer to the victim of the crime.
quacy as a document treating the rights of the victim aside,
few ordinary citizens resort to it simply because these provisions are largely unknown. 10
I have often had the impression, when studying records and hearing
8 Sentencing, supra, p. 361.

9 Principally in sections 665, 653, 654, 663 (2)(e) and 742.
"Sentencing, supra, p. 361.
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cases in court, that the parties to a trial treat the victim as something
of an intruder, of whom one asks only a statement of the facts and
nothing more, as one would of any other witness. By repeatedly requiring
the presence of the victim at various stages of the procedure, by the
number of postponements, without notice even, by the quite absurd amounts
he is paid for travelling expenses, by the pleas of guilty made in his
absence, by the decisions which are made but of which he is not informed,
and so on, I have almost come to believe that the victim of a crime is
becoming the victim of the system as well.
so many victims refuse to lay complaints?

Is it then so surprising that
The consciousness of civic

duty accomplished has after all a limit.
Throughout historyll the sovereign and his vassals confiscated the
property of anyone who violated the law, for the enrichment of the
sovereign, and the victim had to seek complete anonymity.

An injustice

in my opinion. The criminal process is now centred on the person of the
offender. Much is said of his rights:

of the presumption of innocence,

of full, complete defence, his right not to incriminate himself, the
secrecy in which his past record is shrouded if he refrains from
testifying.
I believe that in most trials it is the interests of society as a
whole that are at stake, and obviously these interests take precedence
over the personal interests of the victim. But this is not to say that
the victim should receive no consideration. Does this mean that the same
precedence must preside at the time of sentencing? There are a number of
ways in which that question can be answered. Through the sentence given,
society, as real, and potential future victim, has the right to protect
itself against punishable acts,

on the part of both the offender and his

imitators. Nevertheless, I am of the opinion that it is possible to
reconcile protection of society with compensation of the victim in many
cases. This view finds support in section 663 (2)(e) of the Criminal
Code.

I will attempt to explain later ways

in which the collective right

and indemnification of the victim can be reconciled.
Reconciliation is a marriage of these two concepts.

It is obvious

that in most cases compensation cannot be the only measure used,

for such

11 Law Reform Commission of Canada. Restitution and Compensation, Working '
Paper No. 5.
Ottawa: Information Canada, 1974.
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treatment would mean that anyone so inclined could take whatever risks he
wished with the law. The threat of an additional sanction, combined if
possible with satisfaction for the harm caused, must be retained.

Here,

properly speaking, is where criminal law enters the picture.
On page 5 of working Paper No. 3 of the Law Reform Commission of
Canada, entitled Restitution and Compensation we read:

It stands to reason that if the chances of being charged
and convicted are very low, the deterrent effect of the
threatened sentence is probably low as well. Studies show that
greater deterrence is more likely to result from increased
certainty of apprehension rather than increased severity of
sentence.
It is nonetheless true that this same criminal law has often treated
the indemnification procedure as "an unwanted child of the civil
process."12

Those involved invariably receive a claim for damages which has no
place in the criminal process.

I feel that this situation can be

changed, and it is in fact being changed, but only within the framework
of measures provided for in the Criminal Code. The road is strewn with

difficulties, but it is important to be receptive to the idea of committing oneself in this respect.
We must be clear about the determination of the writers of Working
Paper No. 9 of the Law Reform Commission of Canada, entitled Imprisonment
and Release, when they write:

Sentencing and dispositions should be aimed at repairing
the harm done, re-establishing human relations and trust, and
affirming fundamental values, plutot,que le retablissement d'un
ordre moral abstrait momentanement rompu par un acte mauvais.
The principles of justice, humanity and economy require that the

offender pay for the wrong he has done. I believe, therefore, that it is
to ensure that justice is done that restitution must be ordered.

The

other motives of justification stated in the working paper are either
incidental or false in opinion. If justice is done, the victim will
cease to be the unknown factor.
12page 11 of the Working Paper No. 5, cited above.
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(h) The Order To Give Satisfaction. Although all crime is prejudi-

cial to society, nevertheless the victim of some offences covered by the
Criminal Code is an individual, as in the case of breaking and entering.
In others, the victim is society as a whole.

One may even speak in these

circumstances of a victimless crime such as the drug traffic.

Crimes in

which the victim is the State or the public coffers I would place in a
separate category. 13
In some cases (I am thinking of certain types of robbery, of

habitual or dangerous criminals), the general interest demands that we go
beyond criteria of restitution or reparation, which are not commensurate
with the gravity of the acts to be penalized. The general interest must
take precedence and justice demands that this be so.
However, this is frequently not the Case; then the judge, in the
interest of justice, will require the individual to give satisfaction for
the injury he has caused in the sentence itself or in a preamble to the
sentence, considering the satisfaction to be given as a factor in the
sentence.
(c)

Order Referring to the Injured Person. When the damage is easy

to estimate, for example, a window broken in breaking and entering, the
application of section 663 (2)(e) of the Criminal Code poses no problems.
This condition of the probation order may specify the offender's
obligation to make restitution or reparation to any person injured by the

breaking and entering, for the real loss or injury suffered by that
person.
But it is still necessary for someone to take the initiative and

present the situation to the Court.

From my personal experience I have

learned that the judge is best served by himself, if I may use the
expression.
Clayton C. Ruby places the onus on the Crown prosecutor.14

Perhaps,

but I am hesitant, and would be pleased to receive your suggestions on
the matter.

I myself rarely apply section 653 (2) of the Criminal Code, which
permits the victim to "enter as a judgment, in the Superior court of the

13 1 do not speak of restitution, for this concept should not lead to
any controversy, unless one considers compensation.
14 Sentencing, supra, p. 361.
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province in which the trial was held, the amount ordered to be paid, and
that judgment is enforceable against the accused in the same manner as if
it were a judgment rendered against the accused in that court in civil
proceedings." •
The limited application of this provision is due primarily to the
fact that the victim is absent during the plea, but frequently if he is
present he is unaware of this section and does not think of exercising
his rights. Can the judge of his own initiative, without knowing the
ability of the accused to give satisfaction, take the debate along this
path?

How can he inquire into this capacity if he knows nothing of the

extent of the damage? This is food for thought indeed.
However, I think the limitations of this section are obvious, for in
many cases the amounts are too trivial to institute the whole civil
procedure relating to the enforcement of judgments.

In addition, the

offender is often insolvent and such measures are merely illusory, offering nothing but further irritation for the victim.
In the majority of cases however, I repeat, the judge may obtain
the amount of the damages.

Usually the prosecution and the defence agree

on this and simplify the work of the judge.
For example, I wonder why the victim of a breaking and entering
(maximum penalty: life imprisonment), who must have a window or door
repaired at the cost of about $100 should have to have it done at his own
expense.

If the offender were made to pay for this, would there not be

more chance of his understanding the gulf that exists between his values
and those of the victim and of society? Would he not be more apt to
assess the injury done to others and finally be brought to the point of
judging his own behaviour and its consequences for others?

If such were

the case there would surely be more hope that he would abstain from such
behaviour in the future, with at least as much chance of success, if not
more, than if he got out of it with a suspended sentence, which is most
often used and no one raises any objections.
Thus, a compensation order would have a twofold objective:

to dis-

courage the offender who finds himself obliged to pay for the damage he
has caused and, in particular, to satisfy the need of the victim who,
consciously or not, wants recognition of the injury done to him and who
does not understand why he too does not have the right to compensation.
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There are certain criminologists who will tell you that some offenders have a need to have justice done, a deep thirst to pay their debts
which a simple suspended sentence cannot in itself assuage.
However, I must admit that those who oppose the theory of restitution have sound cause and their argument merits attention.

They say,

with reason, that in certain cases the assessment of damages is sometimes
long and complicated.

Certain words of Ruby, already cited, would be

appropriate here. I would then tend to think that in the case of a
consensus between attorneys, the court could sanction their agreement
with regard to the amount.

If however this amount were contested, while

remaining (the indictment or laying of information are revealing in such
cases) within the limits of the jurisdiction of the Small Claims Division, for example, where some sort of equity reigns, I would be inclined
to trust myself and my colleagues to settle the dispute to our satisfaction.

Moreover, on this plane, it is relatively easy to sound out the

terrain, examine positions and beat a retreat if necessary.
Another serious argument is that of the impossibility of defraying
the costs of compensation.

Nevertheless, it seems to me that in most

cases where restitution should be considered, the financial burden it
entails is not such that it need discourage us to the point of discarding
this form of sentencing.
In cases where the amounts in question are large and the capacity to
pay has to be considered, I would be inclined to encourage, with great
caution, unpaid work to be done for the victim, provided the latter
accepted this solution explicity with full knowledge of what it entailed.
The obstacles having thus been removed, are we agreed on recourse in
a large majority of cases to restitution orders? How do we go about
decreeing it?
It seems to me that the obvious route is through section 663 (2)(e)
of the Criminal Code, along with section 653 (1). But I am telling you
nothing new when I say that such orders remain dead letters in most
cases.
There is one step, a large one, between the order and its implementation. I think we are all aware of the justifiable reluctance of probation officers to become collecting agents and, what is more, informers,
depending on the case.

Nevertheless, the probation officer is the

- 25 -

"supervisor" of the order. It is he who sees to its application. Who
else could take action? The victim himself? You know the answer to that
one better than I do.
In the face of this dilemnh, after due thought, rather than merely
uttering pious hopes, I shall attempt to explain my reasoning.
If the amount of the compensation is relatively meagre, say $100,
for the victim of breaking and entering, and the solution lies in a
suspended sentence,

I delay pronouncing sentence until the compensation

is paid. This is quick, controllable and easy with a minimum of cooperation.

The method dispenses with a great deal of unnecessary paper work.

But above all, it has the advantage of ridding the offender of the idea
that he can "beat" the system.
In other cases where I have ordered the offender to give satisfaction as part of a probation order, I almost inevitably stipulate that he
come before me again, as authorized by section 663 (2), to check whether
the compensation has been paid or is being paid.

This creates inconven-

ience for the offender and I view it as a kind of punishment. However,
the method has advantages only for society as a whole, since the offender
is not allowed to forget the sword of Damocles.
The order cannot be for longer than three years, and it is therefore
sometimes wise to accompany the order with the ratification provided for
in section 653 (2).
These methods have their limitations, of course, but nothing ventured, nothing gained.

And if they can be used for most cases, then

these are cases in which justice has been done.
(d) The Order to Give Satisfaction to the State. The solutions
advocated seem particularly valid when the victim is the state or the
public coffers. I am thinking of frauds perpetrated against such government agencies as the social welfare, unemployment insurance, health
insurance and income tax services. The reluctance of the courts to
imprison those who are guilty of such crimes is well known; they usually
prefer to impose a fine and this is often a satisfactory solution.
However, a large number of these offenders are financially destitute,
unemployed, ill or handicapped, with family responsibilities, and so on.
If fines 15 or refunds are illusory in such cases, have we recourse only
15These are in fact a sort of compensation paid to the state.
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to a suspended sentence or symbolic imprisonment? I admit that I am
unable to formulate a general answer and I continue to judge each case on
its merits.
In any event, the difficulty becomes academic if the offender volunteers for community service and he can be accepted by existing resources. I shall not dwell on the benefits of such a measure, for you no
doubt know them as well as I, and we shall have the opportunity to
examine them further on Tuesday.

One can also speak of volunteer work

such as cleaning up a park or a river, repairing the damage caused by
graffiti, for the benefit of the state and the community. This solution
is particularly satisfactory since in view of the economic situation such
work may not be done for want of an adequate budget.
The treatment of cases in which there is no victim (I am thinking
above all of alcoholism and drug abuse) which are an evil in themselves
with society a potential victim, I think we should consider mainly fines,
if imprisonment is ruled out. But, since there is often no quantifiable
harm, we should not disregard the possibility of community service. This
will attempt to restore some balance with the foreseeable damage.

4.

Conclusion
A number of questions were raised in the preparatory documents

supplied. I wished to suggest possible answers in what I have said, and
I hope I have raised still others. I would also have liked to speak to
you about the problems posed by parity of sentencing, but I obviously do
not have the time.
In conclusion, I wish to repeat that I am convinced that reperative
measures now have a great influence in the determining of penalties.
Their importance will continue to grow, particularly when the courts
acquire effective supervisory mechanisms to ensure that their requirements to give satisfaction are carried out.
Then in many cases the judge will undoubtedly be able to give precedence to this measure, without the risk of clouding the issue, and even
above and beyond any other consideration.
We must take the current when it serves and without reluctance, but
with confidence that we will resolve our difficulties,
unsuspected resources.

for Man often has
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CRIME AND REDRESS:

THEORY, POLICY AND PRACTICE

Louis Blom-Cooper,
Advisory Council on the Penal System
London, England
Justification of the Principle of Redress*

It is the conventional wisdom of sound parental teaching that crime
does not pay.

Stripped of the twin elements of nurseryrhyme rhetoric and

parental admonition that even financial gain will bring about neither
spiritual rewards nor a proper development of individual character in
adulthood, there remains at least the essential lesson about law-abiding
behaviour. The lesson is that it is morally wrong to deprive one's
fellow citizens of their property or otherwise to profit from conduct
that is dubbed illegal.
Profit, of course, may not be merely pecuniary gain but also the
pleasure or personal advantage (of whatever kind) by which an individual
reaps or expects to reap from the gratification of the desire that
prompted him to engage in the offence. However one gauges profit, and
society's response in its application of commensurate displeasure in
terms of penal sanctions, it is in the sense of redness or reparation for
financially profitable crime that the penalties exigible by the criminal
justice system are normally framed and reflected.
If the penal system deals extensively in the coinage of Lmprisonment
for wrong-doing, there is ever-present the availability of monetary
penalties.

It is a matter of plain common sense that an offender should

make good the loss or damage he has caused, as far as it lies within his
power.

Likewise it is a self-evident proposition that where the offender

has profited from his illegal activity the State should ensure that he is
made to disgorge his ill-gotten gains, whether or not there is a discernible victim of the crime. Society is entitled to take steps to ensure
that there is no profit in crime; and to do so can more effectively adopt
and adapt to civil law's concept of negligence.
Espousal of this simple, overriding penal philosophy makes it
generally unnecessary to indulge in the hoary argument about the rela-

*All marginal heads in this paper have . been added to the original.
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tionship of law to morality.

John Stuart Mill proclaimed the utilitarian

standpoint, that punishment of the offender should not be related to his
moral guilt.

Lord Devlin, in contemporary refutation of that view, points

out that "this is not in fact how the law is administered."

The degree of

moral guilt for an offence is certainly not the only determinant of the
severity of sentence, he asserts, but it is universally regarded as an
important one: "It manifests itself in two ways. Firstly,
gradation of offences in the criminal calendar:

in the

in order of gravity they

are not arranged simply according to harm done. Secondly, by taking into
account the wickedness in the way the crime is committed." 1 This view is
concentrated unhelpfully on the label attaching to the ingredients of the
crime, and obscures the particular criminal event that is subsumed under
the law's rubric, which alone can provide the clue to society's
appropriate response.
Lord Devlin, of course, accurately describes the workings of the
English criminal justice system, by noting the law's pinpointing of the
gravity of the crime and its perpetrator's moral culpability. This
obsessive focusing on the wickedness of the offender and the gravity of
his crime according to a scale of values referrable.to the criminal
calendar has had the important consequence of presenting the criminal
process as excessively one-dimensional. With the advent at the beginning
of the 19th century of organised police forces, the victims of crime
impliedly contracted with the State to forego any notion of self-help.
In return, the State, through the enforcement agencies of the criminal
justice system, undertook to protect its citizenry from public disorder
and invasion of private rights, by apprehending, prosecuting, convicting
and appropriately punishing the offender.

In the criminal process all

efforts, therefore, are directed to bringing the offender to justice.

Role of the Victim
Apart from being a potential witness to the prosecuting authorities,
the offender's victim takes little or no part in the criminal process.
Although private prosecution theoretically has survived

in the English

system, the reality is that virtually all prosecutions are conducted by

1The Enforcement of Morals, O.U.P. 1965, p. 129.
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prosecuting authorities which exercise a wide discretion whether to
proceed, and if so in what manner.

But the time has long since gone when

the law can remain so prominently one-dimensional. The approach which
leaves the victim to his own devices by permitting access to the civil
courts for any claims he may have for redress from the offender is both
unrealistic and guarantees that the need to compensate the victim will be
woefully inadequate and rarely satisfied, in whole or even in part.
The institutional divorce of civil remedies from the criminal
process has further tended to remove the victim of crime from the purview
of the criminal law. In unitary systems of government the practical
consequences are severe enough, remediable only by importing into the
criminal process an element of victim redress. In federal constitutions
where the criminal law is a federal jurisdiction and the civil law a
matter for the federated states, the implication of a divided approach
has more serious consequences.

A coalescence of penal sanction against

the offender and civil redress for the victim are urgently required.

Developments in Britain

There are signs that some repair to the system,of criminal justice
is being recognised and undertaken.

The introduction in 1964 of an ex

gratia system of compensation to victims of crimes of violence was a

belated attempt to assuage the outraged feelings of uncared-for victims
of physical injury. The attention paid generally to methods of reparation by the offender, reflected in the reference to, and report of the
Advisory Council on the Penal System in 1971 on the disparate statutory
provisions for compensation awards by criminal courts was another step in
the direction of victim-support; the tidying up process was enacted in
the Criminal Justice Act 1972, and is supplemented in the Criminal
Justice Bill now proceeding through Parliament.

Criminal Bankruptcy and Forfeiture

The experiment of criminal bankruptcy (unfortunately, anything but a
rousing success) is further evidence of an earnest desire to see "satisfaction" made not just an inert segment of the penal system but an active
ingredient of penal practice.

The public disbelief, following the deci-
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sion of the House of Lords in R. v. Cuthbertson and Others2 (the "Operation Julie" case) that the law provided no general power in the courts to
confiscate the profits of large-scale crime (in the instant case, drugmanufacturing) lent added weight to the urge for a thorough review of the
law and practice relating to the forfeiture of property associated with
crime. The Howard League for Penal Reform, encouraged and assisted by
the Home Office, set up a committee to study how Parliament and the
courts could best close an apparent gap in the law, by empowering the
courts to strip convicted criminals of their ill-gotten gains.

The trend

toward fulfilling the objective of victim-compensation and confiscation
of the profits of crime is thus clearly discernible. But fulfillment is
still a long way off, if only because the criminal justice system is
geared to giving priority to other objects of penal policy.

General Significance of Compensation in the Criminal Process
Once imprisonment as the core of the penal system gives priority to
compensation, the need for assessing either any precise moral guilt of
the offender or the degree of harm done is much restricted.

The problem

has been in the past that penal sanctions have been.regarded as almost an
afterthought in the trial process.

While devoted attention is paid to

protection of an accused -- by way of exclusionary rules of evidence,
safeguards against self-incrimination and the highest standards of proof
borne generally by the prosecution throughout the trial -- sentencing of
the offender has appeared, until recently, as almost perfunctory, without
too much time and effort displayed. Fitzjames Stephen's aphorism that
"the sentence is to the trial what the bullet is to the powder" is only
now becoming a reality in the criminal process.
Once the victim is perceived as having an essential role during the
whole of the continuance of the criminal process, a vital feature of
social control of conduct in society is thrust to the fore.

Society's

response to the promptings of victims has implications at both ends of
the continuum -- the investigation and prosecution of offenders and the
appropriate disposal of those penally involved.

2 [1981] A.C. 470; R. v. Ribere, Times Law Report, 5 May 1982.,
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Priorities: Conventional versus Organised Crime

This is not the time and place to consider the range of activities
of law enforcement agencies in the detection of crime.

Suffice to say,

the criminal process in its objective of demonstrating that crime does
not pay, achieves little in that regard. Much, if not most of the
energies of these agencies are heavily directed at "traditional" crime -homicide, robbery, burglary and theft. To the extent that the investigation of fraud forms a significant segment of the criminal process, the
concentration is heavily on the individual fraudsman, in contradistinction to the organisations in which fraud is encapsulated.

As Professor

Cressey observes, organised crime is merely a social category rather than

a legal one;3 the consequence is that police and other governmental
agencies do not even routinely compile information on it, as they do for
other categories of crime, such as vehicle thefts, burglary or rape.
More socially significant, because it reflects a disturbing discrimination between classes of offenders, is the comparative immunity which the
tax evader (assuming fraud in the evasion) or the corporate manipulator
achieves, as opposed to the store thief or the employee dishonestly
handling stolen property.

The former largely escapes the obloquy of the

criminal process by paying administrative penalties or by the investigator's inability to disentangle the complexities of commercial transactions (sometimes involving even the destruction of documentary
evidence).

The latter is more readily exposable to criminal investiga-

tion and hence penal involvement.

And even the tentacles of extortionate

behaviour on a whole community, orchestrated by a handful of professional
criminals, hardly compares with the social damage of the fraudulent
financiers.

As Thurman Arnold observed: "It was Insull, not Capone, who

wrecked the financial structure of Chicago in the 1930's." 4 But I
digress from the central thrust of the argument for placing redress at
the forefront of the criminal process, where it is wheeled into play
3 Criminal Organization: Its Elementary Forms, Heinemann Educational
Books, p. 82.
4 The Folklore of Capitalism, Yale University Press, 1937, p. 276 (21st
Impression, 1971).
In his budget speech of 9 March 1982 the Chancellor
of the Exchequer calculated that the striking down in Ramsey V. I.R.C.
[1981] A.C. of tax avoidance schemes, ingeniously concocted by a tiny
coterie of tax consultants, saved something in the region of 400 million

to the State's coffers!
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against those who do become penally involved and may appropriately be
ordered to restore the victim to the position pertaining before the loss
or damage was caused.

Relationship between Compensation and Punishment
The natural feelings of the victim of crime must always be a concern
of any civilised system of criminal justice. But to inflict upon the

offender anything more than a requirement to make reparation to his
victim is to import vengeance into the punishment of the offender; and
the law cannot properly seek vengeance as its objective.
Punishment
alone is insufficient for ameliorating the evil done; satisfaction to the
victim is required. Since pecuniary penalties are on the whole less
painful to the malefactor than other penalties, and pecuniary redress
more satisfactory than mere vindictiveness, compensation of the injured

party must be estimated as a valuable and prime instrument of penal
policy and practice.

Bentham was an early, loud proponent of the proper

estimation of compensation in the criminal law. "Compensation," he said,

"will answer the purpose of punishment but punishment will not answer the
purpose of compensation.

By compensation, therefore, the two great ends

of justice are both answered at a time, by punishment only once." 5 In

his Principles of Legislation, Bentham further declared that punishment
that went beyond the limit of necessity was a pure evil. He declared
that in his time -- and it is no less true of today -- punishment "had
been scattered with a prodigal hand," whereas satisfaction, which he
declared as purely a good, had been dealt out "with the most evident
parsimony." 6
TO adapt the felicific calculus to penal purposes, the legislator's
duty in allocating appropriate punishments is to secure the reductivism
in crime in proferring to the potential wrongdoer a calculation in which
the probable pains following criminal conduct will outweigh the' probable

pleasures Which such conduct may procure him. If the criminal motive is
financial gain, then the calculus must initially, if not exclusively be
in financial terms. Any resort to imprisonment can be justified only to
the extent that the exaction of pecuniary penalties primarily in the form .
of victim-redress is inadequate.

5 MS, Portfolio 98, f. 4.
6 p. 284.

As Bentham himself put it: "The value
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of the punishment must no t be less in any case than what is sufficient to
outweigh that of the profit of the offence." 7 The aim must be to construct a system of redress that is adequate to obviate the necessity of
resort to the unproductive effects of imprisonment.
Any redress system must encompass both compensation to the victim
and the removal of the profitability of crime where the victim is the
State or there is no victim.

Initially there is the difficulty of

terminology and classification. Four kinds of redress represent distinct

methods of taking the profit out of crime.

Kinds of Redress:

Terms

Compensation, which has figured prominently on the statute book, was
collated in a fasciculus of sections that are codified in the Powers of
the Criminal Courts Act 1973.8 The term is used to refer to financial
reparation to an identifiable victim by an offender for loss, injury or
damage resulting from the offence. Although there is general popularity
in the notion of compensation, practical application of an award of
compensation has not escaped some criticism. The two major limitations
--one statutory and one judicial-- are that the court must take account
of the offender's means 9 and that orders should be made only in "clear"
cases."

The former presents acute problems where the victim's suffering

far exceeds the offender's ability to recompense; the latter
discriminates against those victims whose loss is not readily traceable
to the offender's crime.
Clause 44 of the Criminal Justice Bill makes three significant
changes in the powers of the courts to order compensation:
(a) Courts are required to give preference to ordering appropriate
compensation rather than to imposing a fine where the
offender's means are limited;
(h) A compensation order, will rank as a sentence in its own right
and not as an adjunct to some other sanction where the court
considers this appropriate;
7 0n Morais & Legislation, vol. II, Ch. XIV, p. 16.
•
8Sections 35-38 inclus.ive. Comparable powers are provided for Scottish
courts in the Criminal Justice (Scotland) Act 1980.
9Section 35 (4).
"R. v. Kneeshaw (1975] Q.B. 57.
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(c)

The court, when ordering the appropriate compensation need no
longer assess the precise value of the victim's loss by way of
agreement or strict proof, thus widening the restrictive ambit
of compensation, laid down by the Court of Appeal (Criminal
Division) in R. v. Vivian [1979] 1W.L.R.48.

Awards appear on the whole to be small - 60% are for L25 or less 11 and receipt by the victim is necessarily delayed pending the conclusion
of the trial process.

Need for urgent reparation is rarely met.

Restitution is confined to the return of property or its monetary
equivalent to the person either from whom it was unlawfully taken, or who
appears to be its owner or entitled to its possession. The power is

primarily to be found in Section 28, Theft Act 1968; a similar power
resides in magistrates under the Police (Property) Act 1897. Again, only
in a "clear" case should restitution be ordered.12 For reasons associated with evidence as to title, and the fact that there is considerable
overlap with compensation, the power is less frequently resorted to.
Restitution has the merit of not requiring the court to ascertain the
offender's means, and money can be paid out of funds seized at the moment
of apprehension, while payment to,meet a compensation order may be made
out of the offender's money taken at the time of arrest.

Two other modes of redress -- forfeiture and confiscation -- are not
related to the loss or damage to victims. Forfeiture is a feature of
respectable antiquity in the criminal law.

From feudal times until 1870

a person convicted of felony or treason forfeited all his property to the
Crown, whether the fruits of crime or property lawfully possessed. By
the 19th century, forfeiture in this sense became an anachronism, in that

many misdemeanours likewise involved serious crimes and rich felons
successfully put their assets out of reach of the authorities before
arrest.

By the middle of the century the system yielded only trifling

amounts. Since then a large number of statutes creating specific
offences contained individual powers of forfeiture. All in their various
ways were designed to seize and destroy the accoutrements of crime which
11 See the Home Office Research
Study No. 43 by Paul Softly, Compensation

Orders in Magistrates' Courts (1978).
12 R. v. Ferguson [1970] 2 All. E.R. 820;
Lyons v. Metropolitan Police

Commissioner [1975] 1 All. E.R. 335.
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were deemed dangerous or socially undesirable. Obscene publications,
dangerous drugs, offensive weapons are classic examples.

A general power

to forfeit property connected with the commission of crime is now
contained in Section 43, Powers of the Criminal Courts Act 1973 but is
limited to the offender's rights in the property; third party interests
are no t interfered with, as in forfeiture provisions relating to drugs,
obscene articles, offensive weapons and other mischievous instruments
associated with criminal activity.

But forfeiture provisions were

generally of tangible property (which could include money) related to the
offence.

Once the offender entered into transactions with the property

which was directly related to the offence, remoteness to the crime
precluded any forfeiture.
Confiscation, which is depriving an offender of the proceeds or
profits of his offence (or their monetary equivalent) finds no place in
the legislative armoury. The absence of any general power in the courts
to order confiscation has led to the case of two indirect methods of
achieving the purpose of recovering ill-gotten gains.

Higher courts have

used their unlimited powers to fine an offender to the extent that the
amount exigible is commensurate with the proceeds of. the offence.

And

the revenue authorities, unashamedly applying the liability to tax on
even illegal earnings, have made assessments on offenders to the extent
of assumed profits from crime. This has led to some offenders agreeing
to hand over monies they have hoarded in bank accounts, both domestically
and abroad, in order to avoid the tax-gatherer's clutches, even where
enforcement of a tax debt might encounter insurmountable difficulties.
The rule that revenue provisions are part of the penal or public law that
are unenforceable outside the jurisdiction of the national tax authorities may soon force governments to reconsider the legal position.
Compensation and restitution have limited functions and are inapplicable to most white collar crime in--the Durkheimian sense.

Forfeiture is

irrelevant to fraud and catches only the pranksters. To strip the
offender of the fruits of crime by means of confiscation may have the
effect only of restoring him to a position in which we would have been
had he never committed the crime. The felicific calculus of . painpleasure would mean that the offender is in a no-risk position and
exhibiting no commensurate pain unless the confiscation is seen as only
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the prime remedy reinforced by an additional fine or other non-monetary
sanction.

Just as the law of negligence is not exclusively compensatory

but may award punitive damages, so the criminal law may reflect an

additional penal sanction. As Lord Wilberforce writes in Broome

V.

Case1:3

It cannot lightly be taken for granted, even as a matter
of theory, that the purpose of the law of tort is compensation,
still less that it ought to be
an issue of large social
import - or that there is something inappropriate or illogical
or anomalous (a question-begging word) in including a punitive
element in civil damages, or conversely, that the criminal law,
rather than the civil law, is in these cases the better instrument for conveying social disapproval, or for assessing the
wrong to the social fabric, or that damages in any case can be
broken down into the two separate elements.
As a natter of
-

practice English law has not committed itself to any such
theories: it may have been wiser than it knew...
State Compensation

Two features of the contemporary scene currently present serious
obstacles to any development of redress. The delay in obtaining, and

inadequacy of the amounts of compensation, argue forcibly in extending
the State-funded system. Any victim of loss or damage resulting from
crime (and not jùst crimes of violence) should be able, immediately

following the loss or damage, to make a claim and receive an award, with
the fund being subrogated to the claimant's rights against the offender.
Fines exacted by criminal courts could appropriately be a prime source of
the State's fund. The cost of such a scheme would require careful exami-

nation. Unlike the present ex gratia scheme for compensating the victims
of violent crimes, the system would have to be placed on a statutory

basis with clearly-defined rules for establishing a claim. Governmental
acceptancy of such a proposal would be heavily dependent upon the effect-

iveness of enforcement powers against offenders. Therein lies the rub.

Administrative Issues

Where criminal investigation involves a single offender in criminal
activity of no great complexity and extending over a short period of
time, the problem of financial redress usually presents no major
obstacle, partly beCause the amount involved is likely to be comparative-

13(1972) A.C. 1027.
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ly small and the ability to put assets out of reach of national authori-

ties is restricted.

If property is seized by the police at the time of

arrest, there is no power to detain the offender's property in anticipation of a compensation or forfeiture order, although in practice the
police will be able to keep the property as evidence of the subsequent
tria1.14

If the property is stolen (or is the proceeds of stolen

property) the offender will have no right to retain it.

Some legislative

modification of the power to seize and retain property with a view to
confiscation will become necessary as part of a wider power.
Where the criminal activity is both complex and involves a large
number of offenders over an extended period of time the problems are
immense.

Such cases begin with extensive background investigation and

the collection of evidence of which prospective defendants are kept, so
far as possible, unaware. There comes a stage in the investigation,
however, when the investigating agency must come out into the open, if
only because there comes a point where the prospective defendants have to
be interviewed prior to their arrest. Timing of the openness of the
criminal investigation is crucial.

Unless prompt action can be taken

contemporaneously with the interview and arrest, the assets of the
offenders are likely to be removed speedily outside the jurisdiction, if
-

indeed a great deal of the profits have not already been siphoned off to
taxhavens, to unidentified nominees or numbered bank accounts, leaving at

home only a working capital. The lifting of exchange control regulations
at the end of 1979 has greatly facilitated the movement of ill-gotten
gains out of the country. Once funds are put out of immediate reach of
the jurisdiction of courts, enforcement agents' powers of recovery
thereafter become impossible, other than by means of voluntary return or
inducement to restore assets to this country in return for concessions in
the criminal process or by modifying penal sanctions.
The inherent weakness in the criminal process ts the absence of any
power to apply restraint on assets pre-trial, and more particularly
14 Malone

v. Commissioner of Metropolitan Police (1980) Q.B.49. At the
time of writing there had been no attempt by any chief officer to seek
an injunction to freeze the assets of a suspected offender.
But on 6
May 1982 the Court of Appeal in Chief Constable of Kent v. Verdon-Roe,
by a majority, countenanced some limited power. The dissenting
judgment of Slade L.J., to the contrary, is hence to be preferred.
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pre-arrest. Background evidence accumulated by the investigative agency
will often suffice to identify funds and their whereabouts before the
vital interview and ensuing arrest.

Can the authorities obtain a court

order to freeze the assets that are within the jurisdiction?
The civil courts are currently developing the terms of injunctive
relief against defendants who might seek to remove assets abroad to
frustrate any prospective judgment

debt. 15

Such relief has included

orders to banks where the defendants held accounts.
exists in the criminal jurisdiction.

No similar power

The urgent need, therefore, is

two-fold: to stimulate investigative agencies to direct their inquiries
toward the accumulation of evidence indicating the whereabouts of the
fruits of crime; and, second, to provide statutory powers for freezing
assets, subject to proper safeguards against unwarranted interference
with property rights of third parties and injustice to potential defendants at any forthcoming trial.

Panel Discussion and Comments from the Floor:

HANS MOHR
Nature of Criminal Law. There is an old saying that the Common Law
is not a law of rights, but of remedies.

This simply means the tradition

of common law was not one of abstract principles, but evolved from the
justification of claims to remedies. Expensive and cumbersome as good
formal law has always been, common law was only the apex, the high point
of many dispute resolution mechanisms in society.

And what we now call

criminal law was a part of common law, albeit a special form of action
which more and more became the prerogative of the King and then the
state. Indeed, law of any kind has increasingly been seen as issuing
from the sovereign. We forget that this notion began to dominate
jurisprudence only in the early nineteenth century (Austin) and was
developed as a paradigm of law only in the later part of that century as
The Rule of Law (Dicey). By now, it is a taken-for-granted common sense
15 Z Ltd. v. A.Z. and AA-LL

(1982] 2W.L.R.288.
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notion not only for lawyers but for the populace as a whole.
Criminal law, more than any other form of law, is intimately bound
up with the concept of the sovereign. It is no historical accident that
we still accuse in the name of the Queen.

Even if our neighbours to the

south use "the people," it clearly is the authority of the state which is
protected. Thus, the very title of this symposium presents a problem.
If we mean, as I assume we do, that redress has in mind the victim and/or
the particular community in which the crime occurred, then there is no
lcgical place in the criminal process in which the victim or the
community can state their claim for a remedy.
Redress/Aims/Justification. Most people would agree that "redress"

and "reparation" are sensible notions.

They are, in fact, the oldest and

most basic notions of law in the face of harm. An eye for an eye did not
mean that one should gouge out somebody else's eye after the loss of
one's own -- this only doubles the harm.
tion should be equal to the harm done.

It simply meant that compensaThe law in its secular function

did indeed aim to provide redress and to repair actual harm.

Even loaded

words such as retribution show what they meant -- re-tribute, to pay back
(and this too can now have a nasty connotation in popular usage).
"Reparative sanction" is a problematic combination.
derived from Old French sancire

Sanction,

to render sacred or inviolable, became

in English an ecclesiastical decree and only in the seventeenth century
(remember Hobbes) a "specific penalty enacted in order to enforce
obedience to law" (Shorter Oxford). And obedience to law is the name of
the game whether expressed in terms of retribution, punishment,
deterrence or rehabilitation or any other.

Restitution, compensation or

even community service orders are strange bedfellows. Even though
restitution and compensation are now recognised by.the criminal law, they
have a diificult time in the criminal process.

Community service orders,

on the other hand, seem to have flourished in court, if not always in—the
community, exactly because they can be interpreted as sanctions since
their quantum can be based not on harm but on the severity of the
disobedience to law.
Legislation/Policy. I hope it is clear that this is not just a play

with words, but an attempt to make visible the structural problems which
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such entirely sensible notions as redress and reparation pose for the
criminal law.

We do have to understand why it is that in legislation as

well as in the courts they receive only faint praise rather than robust
expression as Dr. Thorvaldson observed. Judges like Andre Duranleau will
be continuously opposed by the basic structural sense of the criminal law
and will, therefore, not be assisted by the appeal courts. And Mr.

Blom-Cooper has to recognize, as John Howard already did, that liberal
reforms have in the end always been thwarted by the nature of criminal
law, which has its eye on sanctity rather than on decency and has become

sanctimonious because it conceals increasingly,

if ever so thinly, that

it enforces sanctity by and for purposes of power.

From penitence to

community service, the criminal law has absorbed a whole range of
justifications and legitimizations to span its net even wider.

Nevertheless, redress and reparation are decent and sensible notions
(as were penitence, work, rehabilitation, etc.)

criminal law with them in mind.

and we must challenge the

To what extent they can be integrated

into the criminal law or they can change or at least assist in changing
the criminal law and its processes remains to be seen.
The three papers presented so far have already . outlined not only the

reasons and purposes of reparative sanctions, but also the resistances
encountered. The symposium has brought together representatives from all
parts of the criminal justice system and we will hear a variety of
perspectives. The purpose of my remarks was not to throw doubt on "the

propriety of the longstanding provisions of the Criminal Code for Compensation and Restitution"*, but to sensitize us to the question of why such
longstanding provisions have been so long ignored and even now lack
vigour.

DAVID WEISSTUB

Aims/General Concept. I'd like to raise a number of points (which
require) clarification from some of the speakers.

I have difficulty with

the remarks of the first speaker [Thorvaldson] about the conceptual

assumptions operating within his script.

I would like to know

specifically why the medieval model to which he refers in compensation is

* R. v. Zelensky (1978) 86 D.L.R. (3d) 179.
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not the kind of model that we want at the present moment.

When he refers

to the fact that we have a new paradigm, I'm not sure What's new about
it...
As far as linking compensation to criminality is concerned, I think

it's good in principle, and I don't have a great deal of difficulty
personally with the lex talionis, with an eye for an eye theory, if it
can be compensation related.

I don't think that we

higher category

As a

of

morality.

matter

of fact,

evolvmd to

have

I'm going to

go

a

so far

as to say that I personally would be prepared to defend what I would call
the notion of tribal morality as opposed to universalist morality.

Nature of Crime. I think that the social contract theory which the
first speaker referred to -- the fact that we all have a deal in society
and when there is a criminal act in society it is really an attack on

society -- is something which I think is a cast-off currently.

The

contract is not very clear. This literalist assumption that we have a
contract at large is something that I think we have increasing discomfort
with; it is extremely abstract; it is an inheritance from the enlightenment which people on the personal level cannot relate to.

Criminal law

has thus become more and more abstracted from itselt, and the victim
really has very little relationship to the crime because in fact we
continue to support this partictilar abstraction.

I think that we have to

attack it at its core and ask what meaningfulness we can derive from it.
The second assumption that the first speaker operated on was the
notion that we have an "organic" society. I'm not very clear about

that.

In fact I think it's a rather dangerous notion; it's something

that we can very clearly associate with the Volksgeist theory of law
which of course had a very close relationship subsequently to the fascist
concept of law. Now, how do we separate out tribalism from fascisR and

from certain regressive moralities which are associated with terrible
evil? That to me is a challenge, because if we want to talk about
humanizing the process by bringing the victim more into touch with the
criminal act and the offender, we really get into all the deep questions
about decentralizing the authority system and we have to be very careful
about the terminology and the assumptions we're using.

So, I am in

favour of certain assumptions that are being made, but I see their
dangers and I also particularly see the dangers of the assumptions used

by the speaker.
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Criminal vs. Civil Process/Fault. Now as for the second speaker
(Duranleau) here I have a number of practical questions which I would
like clarification on.

I think we have to know at the conceptual level

what the differences are between notion of fault as it operates within
the criminal system.from its operation in the civil system, and I don't
think we have sufficient clarity on that from any of the speakers this
afternoon.

In other words how is fault different in the criminal law

from the civil system.

Administration/Victim's Rights. On the practical level, I think we
really have to know how discretion is being utilized in the search for
some notion of justice and here I don't know what discretion or limits
should be for the judge and what the role of the offender should be for a
right of veto. This was not clear to me in the statements of the second
speaker.

What consultative process should be going on?

From the psychi-

atric point of view, I'm very concerned about the relationship of the
victim -- whether or not there should be a right of veto, whether the
offender should have the right of veto -- because there is so much
ambivalence involved at the psychological level when the crime has
occurred. Many people want to wash their hands of the relationship, and
I think that even if victims do not want compensation or restitution
there should be the capacity -- and here I agree with what the judge said
-- for the judge to go forward and do something about it. But I wasn't
clear about what he was saying with respect to the role of the offender.

Civil vs. Criminal. In the instance of the final speaker
[Blom-Cooper) I think we have some interesting points being made about
the nature of the civil process of justice and its relationship to the
criminal process, but here I was unclear about what the role of vengenance ultimately was all about.

When we finally came to the commentary on

punitive damages I thought that the discussion had in fact turned full
circle, because I think that if we embrance punitive justic-e in damages
then we're back to some notion of vengeance.

Was the speaker saying that

there is a joining of the criminal and civil systems in that they have
really come around to be doing the same job in society called by two
different names - the criminal system in fact becoming more compensatory
in its direction and the compensatory tort system having quite a strong
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moral overlay in its punitive dimension?

That needs some sorting out.

It's a very difficult question in legal theory and practice which we face
all the time in negligence law and tort and increasingly now in the
criminal sector with the compensatory and restitution alternatives.
ADRIAN MARRIAGE
'

General Approach. Some years ago, in the course of reading Martin

Mayer's admirable book on the American schools, I came across a piece of
rueful twentieth century folk wisdom whieh might usefully be offered as a
cautionary text for the present occasion. "Never," it said, as nearly as
I can recall" run after a bus or an educational theory, for there will be
another one along in a moment."

Now the first part of this adage -- the

one dealing with buses -- is, in most places, no longer true; but
nothing, I fear, has happened in the intervening years to diminish the
aptness and truth of the second part.

Educational theories, most of

which come packaged with the claim that they supersede all previous
educational theories, continue to arrive with a regularity that is
nothing less than banal; and those of us who remember when all persons of
sound judgement agreed with Ivan Illych that the schools should be
abolished without delay will now note, in somewhat jaded fashion, that
education is hardly worth attempting at all withOut the full resources of
micro-circuitry and the silicon chip.

Meanwhile, one awaits wo rd on

whether this revolution is to be accomplished with or without the aid of
the Open Classroom.
I don't really need tà say that my point is not confined to educational theories. There can surely be nobody whose memory extends back to
the mid-1960s who would be unable to name, at short notice, a half dozen
of the salvationary therapies which have pursued each other across the
cultural scene over the last two decades:

primal screams treading on the

heels of deep massage, orgone boxes competing with the liberating visions
.

of LSD, encounter groups as the great alternative to fetal suspension.
It is a commonplace truth that there is something about the times which
is infatuated with theory and which extends a credulous welcome to all
varieties of doctrine capable of speaking in something vaguely like the
acçents of science. Furthermore, each new theory within its own domain
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tends to be offered as definitive, as something designed for hegemony
over the whole field of its application. As a result of this jostling

and exclusive tendency, theories do not generally undergo mutual
assimilation, or settle down over time into an easy-going cooperation;
they dispute fiercely for a short-lived and despotic sovereignty, like

the presidents of banana republics. We may say, indeed, that what Tom
Wolfe has shown to be pre-eminently true in the creative arts is also
true, in varying degree, of the other theory-struck fields of human
activity: that the charge of'eclecticism is one of the worst of possible
reproaches.

The phenomenon is important and characteristic enough to warrant a
good deal of interest, and on another occasion, and with more time, one
might make bold to account for this strangely schematic approach both to

the conduct of our personal affairs and to the management of social practice.

In the most general way, it appears to be a fulfillment and extra-

polation of G.K. Chesterton's prediction that when people ceased
believing in Christianity they would not believe in nothing so much as
they would believe in anything.

In part it is a problem, as Karl

Mannheim suggested nearly fifty years ago, of the speed with which ideas
and styles get to be talked out and used up in modern communications
systems.

And it is scarcely to be doubted that it is the result in some

uncertain measure of the emergence of the professional social sciences,
whose multiplying practitioners are in the very business of providing
theoretical accounts of their respective fields of social practice as a
means of displaying their expert transcendence of popular understanding

and vernacular speech.
Sentencing Aims/General Theory. Criminal justice as a field of
social practice is far from being immune to these influences. In fact,
it would not be difficult to argue that it is one of the fields of social
practice which could be invoked precisely to exemplify the tendencies of
which I am speaking.

A single working lifetime in penology will have

come by turn under the auspices of half a dozen theories, and under the

influence of half a hundred slogans.
tional Casework.

Dynamic Casework vies with Func-

The versatile extension of "strategies of intervention"

gives way to elaborately self-denying programs of "diversion."

Models of
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human action which stress a blind yet exculpatory determinism are
succeeded by models which enshrine a dogma of the individual's absolute
responsibility for his own condition and career.

One year the criminal

law is an ever-shifting composite of initiatives stemming from the
activities of a hugely diverse collection of "moral entrepreneurs"; but
the next year the criminal law is the monolithically purposeful
expression of the interests of a compact ruling class. In one's youth,
"retribution" is depicted as a deceitful euphemism for the raw spirit of
vengefulness; but in one's old age it has become the bold and principled
alternative to the insidiously manipulative practices which go under the
name of "corrections."

It would be a strenuous exaggeration to say that

our views of the criminal law and of those who break it are all inconstancy and silly fashion; but it would not be an exaggeration to say
that they are altogether too volatile for any kind of assured and coherent tradition of practice to establish itself, as something professionals
do with economy and conviction, and as something the public at large
finds intelligible and consistent with its most stable moral intuitions.
Redress/General Concept/Approach. The subject matter of the present
conference must therefore be seen under two aspects.

I should not for a

moment wish to say that "reparative sanctions" is just another penological theory or cluster of theories.

But on the other hand I should not

want to fail to say that it is another penological theory or cluster of
theories.

The task for the conference, therefore, and beyond that the

task for policy itself, is simultaneously to appraise the nature and the
merit of reparative sanctions, in and of itself, and to work toward some
statesmanlike view of the giddy risks of further innovation.

These are

distinct undertakings, yet they are also connected undertakings.
General Approach/Limits of Theory/Risks. The full elucidation of
this connection would require more work than I have done and more time
than I have got, but there are one or two features of it which may be
indicated in a few words.

The most important of these lies in the fact

that one of the properties of a new penological theory which must now be
included in its assessment is its power (or more modestly, its likely
power) to confer a measure of stability and coherence upon the criminal
justice System as it already exists.

Let me illustrate this with a
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negative example.

Suppose it were intended to promote -- I ignore the

fact that it has been attempted many times before -- some species of
method for treating the disposition to criminality on something like a
medical basis; and suppose again that the method in question, whatever it
turned out to be, was designed to resemble the approved "scientific"
therapies in being ever-open to change from the results of continuous
programs of research; then it would follow as probable in the highest
degree that policies relying heavily on the use of that method would
positively incorporate a strategic source of variability and change; and
I want to argue that that should count significantly against such
policies.

This may seem like a strange, even an irrational view of

things, given that a theatrical commitment to "social change" has become
one of the marks of political legitimacy in our times. But the question
is obstinate and deep.

Can we afford to harness our fundamental institu-

tions to techniques which are designed for unpredictability, or to
systems of ideas in which an overturned arguement can set social practice
on its head? Those Chinese who lived through The Great Leap Forward and
then The Cultural Revolution will be inclined to doubt it.
Compensation/Community Service/Rationale/Administration. Now I do
not think we yet know whether reparative sanctions -- and community
service orders and victim compensation -- are intrinsically volatile
elements of policy, or whether there is that about them which might be
expected to have a binding effect. My own guess, and I confess that
conjecture in this case is encouraged by hope, is that their effects
would not be seriously destabilizing, and perhaps even something to the
contrary.

My reasons for thinking so can be stated, a little

cryptically, as follows.

In the first place, they are technologically

unpretentious and do not require large investments in plant or the
development of esoteric methodologies.

In the second place, they have a

procedural form such that a number of dispositions already in currency
could be readily adapted to the new stock of purposes. It would surely
not take much effort, for example, to turn a supervised fine into a
supervised restitution order.

And thirdly, they seem to me to draw in

ways which the "corrections" tradition does not upon ancient and popular
notions of moral fitness, using, as they do, exceptionally transparent
rules for matching crime and punishment.
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This last consideration is an especially weighty one.

I think we

may assume that our approach to criminal sanctions has been as equivocal,
and even flighty, as it has been partly because we lack deep and gener-

ally shared convictions about what is at issue and what should be done.
It may therefore be the greatest merit of reparative sanctions -- and in
this I warmly agree with Dr. Thorvaldson -- that their intelligent and
politic use will succeed, as little else of this sort has done in recent
years, in tapping springs of common feeling about right and wrong, reward
and punishment. We had better not lose sight of that in the thick of all
the evaluative research and jurisprudential distinctions.

JIM McCLATCHIE

As I began to consider the topic of reparative sanctions I wondered

what I could bring from the experience of John Howard Society. For over
50 years we've been involved [with community conceptions of criminal
justice practices, and I thought I would make] some observations about

our work with communities in our role as community educators.
Community Involvement. One of the most consistent problems we have
is to attempt to interpret to the public all the ramifications of our
criminal justice system.

As you'd expect, our experience confirms that

people in general tend to absorb that kind of information which is

directly relevant to them, which touches them in some way. For instance,
if you've got somebody in your family who has been in jail, you tend to

hear more about what.people are saying in the field, and having
established that much we're still stuck with the problem because we find
that as a victim you might pay more attention to the victim services and
probably not try to grapple with the problem of more profound Dr basic
issues.

I recall that with the publication of the first working papers of
the Law Reform Commission about pleased I was that they had finally begun

to ask the basic questions about What the community thought about
justice, crime and punishment.

My original assumption was that finally a

dialogue had been initiated across the country, a dialogue which would

provide the foundation of principles essential to a rational and relevant
criminal justice system. - I need not.remind this audience that this
process did not take place.

What happened instead was a piecemeal
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percolation of some of the ideas presented by the Commission; specific

activities have been generated by many and have been promoted in various
sectors of the criminal justice system virtually from sea to sea.

Now I

don't despair about such apparent confusion as some do because even if we
do not have a clear direction from the Canadian public we are at the very

least legitimizing in some fashion a particular system of values. At the
very least we are promoting the expansion or logical extension of a
particular set of values.
Diversion. I recall, for example, attending a gathering of a
distinguished and large group of people in Quebec City a number of years
ago. The topic was diversion.

Had these people been able to agree on

what it was and how it was to work, no doubt it would have been
implemented on a wholesale scale across the country and would be a matter
of fact in Canadian society today. They did not agree, but the idea had

been implanted.

The John Howard Society of Saskatchewan was one of the

agencies which was doing diversion when others were still talking about
it, and it's my guess that for many citizens in Saskatchewan that
diversion is not a contentious issue; it's a fact.

You can be sure that

it is not the case nationally but will catch on for.two primary reasons:
first, it involves citizens directly in their lives and secondly, it
makes common sense.
Citizens' Role. In a recent meeting of the Fraser Valley College
here on victims I suggested that we should characterize what we see as a
social movement rather than a matter of simply updating the law. The

Canadian public is not accustomed to being actively involved in development of public policy; indeed in this general field of criminal justice
they have all but abdicated in favour of professionals. But they can be
brought back in and restored sooner or later to rightful place as
proprietors of the criminal justice system instead of mere recipients of
it.

So Mr. Chairman, for me this symposium will require that attention

be given to the means by which we can involve citizens in the management
of their criminal justice system and the ways that we can avoid reducing

these essential issues to political, constitutional or administrative
pragmatics.
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GORDON BIRRELL
General Approach/Professional Attitudes. While I was impeessed with
the quality of the presentations, I was somewhat dismayed by the aura of
negativism around the possibility of reparative sanctions within our
system. All of the studies I've read in North America, the United
Kingdom and Australia on reparative programs seem to indicate that the
reason for failure or difficulties was that it was an isolated part of
the system taking on responsibility for reparative action. In other
words it was not a total justice system approach to the problem. While
corrections were active, the police were not involved, prosecutors were
not involved and the judiciary were not involved. I wonder if the panel
could respond to the possibility of a total justice system approach to
reparative action.

FERGUS O'CONNOR
Limits/Civil Rights. I gain the impression that many of the
speakers were in favour of implementing reparative sanctions not as an
alternative for the present system which largely employs imprisonment but
as an addition.

I just want to caution all present.that, in my view,

we're already in a situation in Canada where there's no problem about the
amount of punishment.

People have been punished. What we should be

looking at is what are we going to take away.

Who are we not going to

imprison and for whom are we going to impose reparative sanctions
instead?

DAVID WEISSTUB
Aims/Compensation/Civil vs. Criminal/Fault. On the point about long
sentences and the fact that we've got to figure out how to get back to
the vietim, I think we have to make the point rather clearly that the
categories are not mutually exclusive. In fact we turn in circles as we
fail to appreciate what the real issue is.

It is to establish the

criteria of fault. To say that they are dealing with compensation or
restitution doesn't mean that you've evaporated the fault theory. That's
a terribly important thing to get a hold of.

It's not an alternative to

the fault theory. In fact, this is an oneing problem of the court
system. We know that concerning the civil law of Quebec, of Ontario, and
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every other province in Canada.

But the biggest issue at the moment in

civil liability is to figure out whether, according to chicken and egg
problems, we first establish our criteria of fault and then derive the
compensation or vice versa. And that is the calamity of the tort system,
and we're going to find the same thing in the criminal system. It could
well be that what we want to see is that punishment is linked to compensation in some form.

It's something that we have to appreciate in the

context of long sentences: I think that we are fully aware that people
sitting [in prison] are not doing what they're are supposed to be doing
either for society or the victim.
up to that:

We are going to have to link ourselves

If we get back to the old work ethic in the prison system

through calling it compensatory or restitutive, I'm not embarrassed by
that and I hope nobody here, after the system is as bad as everybody says
it is, is going to tell me that is a terrible thing and that we ought to
be running from it.

AB THORVALDSON

General Concept/Civil vs. Criminal. I'd like to reply very briefly
to some of David's [Weisstub] criticisms of my paper.

Concerning the

relevance of what he called the medieval model, my point was just that
such practices [use of compensation] in the past are of limited usefulness as model for us today. Certainly they are historically
interesting.

But the concept of crime separate from civil wrongs wasn't

as developed then, and so we have a different problem.
I didn't say that the idea of redress was new as a moral or even
legal principle. I did say that it is new as a separate sentencing aim
-- at least there is a new impetus behind it -- and even here I said it
had in effect been proposed for a long time.

Nature of Crime/Reciprocity/Rationale. Concerning the social
contract theory, I had no such thing in mind.

I did not refer to it and

did not imply that the victim, literally or otherwise, had at some point
in time shifted or traded his individual right to the state or group.

I

simply said that I assumed British law was correct in making a
distinction between civil and criminal wrongs, and that the criminal law,
at least ideally, was to be grounded on some sort of common notion about
right and wrong.

The term "organic community," as I mentioned, is used
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by Keith Jobson and maybe he'll comment about it later.

It appealed to

me because I took it to mean a ccmmunity connected by reciprocal
relationships in a rather complex and active way, certainly nothing to do
with a mystical sort of entity.

ALAN HARLAND
General Concept/Justification Community Service/Compensation Aims «.

Taking issue with Hans Mohr's first question, I'm not sure that we are
all for it because I'm not sure we know what it is. If, by it, we are
talking about all forms of reparative sanctions including community
service, then I would suggest that we're not all for it.

I certainly am

not as much for community service as I am for restitution or compensation. I don't see them as the same thing, and I think there is a great
deal more disagreement as to whether we should be pursuing community
service or, as it might be better known, involuntary penal servitude,
than we are for getting restitution or compensation.
Compensation/Data/Administration/Professional Attitudes.

I have

some empirical support which might illuminate your concern about what a
total justice approach to this is.

I've evaluated restitution programs

-- as they are called in the United States; compensation by offender

programs as they're called everywhere else -- all over the United States,
dozens of them, in detail and at great length.

One of the things that we

have found is that they failed quite frequently in their application.
The programs are atomized; they're located in one part of the system.
The prosecutor might start by compensation program and secure millions of
dollars of compensation ordered by the court. But, at the same time,
very little of that compensation ever gets paid, because we're not all
for it. The probation department is not necessarily for it, in the
context of the criminal'justice system, which I think is a critical

question to this conference.
Compensation/Civil vs. Criminal/Aims/Justification. We may be all
for it if we're talking about redress to victims.

The important ques-

tion, however, I submit to you is: are we for it in the criminal justice
system?

One of the major assumptions of the criminal justice system is:

of course we're for it! The criminal justice system assumes compensation
as a given; it's taken care of by the civil courts!

In the criminal
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courts we proceed from that assumption to say: do we need to do anything
else? In terms of traditional theories of punishment, deterrence and so

on.
If our assumption, as Louis Blom-Cooper pointed out, is that civil
courts are not doing the job properly, if it's not practical to go to the
civil courts, does that mean that we have to jump ship and go to the
criminal courts not on the basis of a philosophical realignment of our

values, but because: since-the-civil-courts-haven't-done-it-let's-tryit-somewhere-else?

Or could we just as logically say if the civil courts

are not doing it right, why not clean up the civil court by way of legal
aid for petitioners, or more realistic enforcement possibilities?

Professional Attitudes/Administration/Enforcement. So I submit to
you again that perhaps we are all for it as a notion of justice for
victims, but the important question to focus on is: are we for it in
criminal justice and, if so, why? Because clearly as the speaker said

sonie opponents of the criminal justice system are not for it. Probation
officers quite frequently view it as getting in the way of their
traditional social welfare function with offenders. Their view quite
often in the programs we've evaluated has been: if.the offender is doing
quite well in all traditional perspects, if he has gone to his therapy

program, he is not getting drunk anymore, keeping his nose clean, why
should I risk the disruption of my courts, criminal justice courts, by
breaking his back to pay $300 worth of compensation to the victim?

So, are we all for it in the. criminal justice system. I invite anyone to
pursue that question, or at least if anyone disagrees say so at once.

HANS MOHR

General Concept/Nature of Crime. I agree with that. Whether we are
all for it, it seems to me I prefaced this by saying it was on a common
sense level and in principle. I agree that's where the problem starts.
[If we agree that crime represents a harm] then surely it makes common
sense that we redress the harm.
that harms other people.

We recognize that crime is something

I think it's common sense again that those who

have been harmed by it do get compensated [But I agree] that as a system,
the probation officer, judge, etc. cannot be for it, because if you
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look at the whole premise of the criminal law, which has come up
here, then there is such contradiction [even between the terms
"reparative" and "sanction"] that it is very difficult to carry through.
Now let me tell you where I think we are still for it.

Looking very

roughly at what we characterize as crime, and very roughly at what we are
talking about, it seems to me that if we do start talking victim, if we
do start to talk harm, if we do consider "compensation" and "restitution"
-- and its very much in the talking stage -- I hope it will lead us to a

different conception of the way we characterize crime.

AB THORVALDSON
General Concept/Aims/Justification. I'm still left in some uncertainty about what the other members of the panel, and you in the
audience, in the end think about developing an acceptable rationale for
redress as a general sentencing principle.
questions raised for this first session.

This was one of the main
I should say I am not inter-

ested in this simply as a theoretical issue.

I would just as soon we did

not need this sort of session. But if you look at the current proposals
for changes in the Criminal Code, you will find a very conservative and
cautious approach.

The Zelensky case solved nothing; it simply asserted

that compensation is to be considered as part of the sentencing process
because, essentially, it always has been. It then went on to reaffirm
the traditional caveats.

Compensation is to be used only where there is

easily ascertainable harm, where there is no serious dispute, and so on.
Proposals for community service in the Code would follow the British
legislation, which itself had no clear rationale.
Legislation. In other words the new legislation would be more
restrictive than what is available now to the courts.

With a 240 hour

limit it means that community service can't be used for serious white
collar criminals where the court may want a firm sanction and where the
offender might well cooperate with several thousand hours of charitable
or public service over an extended period of time rather than go to
prison.

Surely, where the offender can be expected to cooperate,

community service can come to have some of the symbolic power of the
prison.
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Compensation/Civil vs. Criminal. But what we've heard mostly today
is the appeal to moral righteousness and so-called common sense. I don't
think that's got us very far. As I mentioned, this sort of thing has
been said for many years, at least a century, and the idea has been
continually not just resisted but largely dismissed by the courts,
recently by the Supreme Court. And it's been dismissed largely not just
on practical grounds but on theoretical grounds. Compensation is clearly
regarded in principle as a civil remedy. That's their theory. They
acknowledge readily the claim of the victim to justice but then send him
packing in the direction of the civil court. If making offenders repay
or return the ill-gotten gains is just a matter of "plain.common sense"
or a "self-evident proposition," as some of our speakers seem to hold,
then why haven't the courts used these measures all along?

If it's so

simple, why are we here today?
General Approach. I agree fully with Alan Harland: we're here
because most of the judges, prosecutors and the Supreme Court of the
country simply don't agree with such common sense. The issue, as has
been said, is not whether it makes sense in terms of common morality but
whether it makes sense in criminal sentencing. How.do we help the
courts? If you accept the conventional role of the criminal law, why
should the criminal court use these sanctions?

How do they help the --

judge toward maintaining a law-abiding and just society? Should he take
them seriously? When he orders compensation, how does he distinguish it
from what happens in the civil process? What precisely is different
about the two? When he orders community service, how should he reckon
the number of hours -- by the seriousness of the offence or the needs Of
the offender?
General Concept/Options. I had a go at some of these issues, but
I'm still not quite clear what some of you think about them.

If you

think that the whole criminal process lacks any sort of validity or,
alternatively, that the civil and criminal processes should be conducted
side by side or in sequence in the same courtroom, then I'd like to hear
more about that.

In other words, we only have a few choices: we must

find a solid justifying rationale for reparative sanctions in the
_

- 55 -

criminal process, or throw them out and look to reform in the civil
process concerning compensation, or combine the two processes, or, as
Hans Mohr suggests, overturn the whole notion of criminal law.
LOUIS BLOM-COOPER
Compensation/Civil vs. Criminal.

stage th do two things:

I would like to come in at this

one is to ask for clarification and also to

respond to Professor Harland's question.

I accept entirely the question:

are we for it [reparation] in the criminal justice system? I would like
first to view the question "are we for it in the civil justice system" by
saying no, for perhaps two basic reasons.

One is that it won't deal with

victimless crime, which of course is the area where there are large
profits being made nowadays in criminal activities such as drug
smuggling, etc. Secondly, and I think the most important reason is that
the individual victim lacks the resources with which to pursue his own
personal remedy...[remainder of tape inaudible].
ROBERT HUTTON

Programs/Procedures/Prisons. There was a speaker earlier talking
about penitentiary inmates, and he seemed to sort of throw up his hands
and say 60% of our inmates are violent offenders and what can we do about
these sort of things. Now we have started a restitution program in
Ottawa and it is now pretty well throughout the province [Ontario] -Art Daniels could give you figures -- which has worked remarkably well
with at least Ontario reformative inmates, and I see no reason why it
couldn't work with penitentiary inmates.

But really what it amounts to

is, in an appropriate case, and it could be a violent offender, where
there is an appeal for restitution, they move the offender into a halfway
house and arrange a job. Part of the arrangement, of course, is that
the offender keeps the job and make restitution.

There's no reason why

that won't work with penitentiary inmates; it has worked well with
others.
Legislation. The other thing -- Judge Duranleau Said this earlier

today, for me amongst others -- please give us the opportunity. Give us
wider powers; don't narrow them down. I'm very much in favour of that; I
think there's not enough of my confreres who use enough imagination in
concocting a sentence.

•
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KEITH JOBSON
General Concept/Nature of Crime. It seems one of the problems
lawyers face when they start talking about reparative sanctions is that
we tend to think in positive terms:
somehow it is separated from society.

the legal system is out there and
In sentencing it seems to be a

useful thing to a judge and the Crown prosecutor and others concerned to
remember that the harm really wasn't initially between Her Majesty and
the offender, but it was based in the community where What I call an
organic relationship between friends or strangers is violated, and that
violation gave rise in turn to the positivistic legal offence. It may be
useful for the judge and others to remember that beyond the legal veneer,
and far more important perhaps than . the legal veneer, is this organic,
alive and operating society, and that the offences of the Criminal Code
come from those relationships. Reparation and redress force us to look
beyond the positive crime to What's going on between individuals. I
think that would be a very useful thing in terms of how the ccmmunity
IiieWs the criminal law.

I think one of the problems with criminal law is

that people don't see that it means much to them anymore.

LISA HOBBS

Programs/Procedures/Parole. I'm a member of the National Parole
Board.

I would just like, following earlier remarks about the Board and

restitution, to correct an opinion that might have been left. The Board
does not ask for restitution or consider that during a Parole Board
hearing. It depends of course on the offence; it depends also on the
particular Board members. It's one of the things, I must admit, that we
are not united on, contrary to the opinion I think was left earlier that
we have almost a policy of -not becoming involved in restitution.

It is

in fact a major issue among Board members. We don't refuse a parole
because of restitution but sometimes we give parole with a restitution
term in it.
Aims/Rationale. I would like to say as far as the enforcement of
this interfering with the therapeutic or supportive relationship that the
probation or parole officer has with the inmate, I can see some of the
difficulties but I don't think that that should be something that should
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make us stop doing it.

I think that it is not all that much different

from the parole officer having to make sure that the former inmate is not
in certain towns or is not drinking or is not driving, chedking up on his
job and so on; these are all restrictions that can turn the therapeutic
and supportive relationship sour.

I think myself that it can act in the

opposite direction; it can make the sincere inmate -- the inmate who
really wants to be re-inserted in the creative way back into society -it can actually, because he is a human being and part of society, support
and strengthen his feelings of being a member of society.

At least that

is my impression after speaking with a lot of inmates.
DAVID WEISSTUB
Nature of Crime/Criminal Law. I do continue to question some basic

assumptions raised by Ab Thorvaldson.

I don't think he's told us very

precisely what he means by crime apart from some community based notion.
This business about saying that there's no alternative to positivism
which somehow resides in an "organic" notion of community to me is not
very helpful from a legal theory standpoint. Positivism mystifies the
state -- the notion of community -- to me it's a distinction without a
difference.
If we don't have any clarity about that we don't know What we're
talking about.

It's the same kind of problem that we get into when we

talk in the alternatives field about the "neighbourhood."
people have problems with these slogans.
notion of our "organic society."

A lot of

I have a problem with the

If you say what alternative do you

have, I say let's return to very basic practical notions:

namely the

victim and the offender in terms of paying off the loss. « I'd like to
keep it simple.
Compensation/Civil vs. Criminal. As far as Professor Harland's

commentary goes abotr1 . getting over into the civil system and cleaning up
the difference between the criminal and civil systems, to me that's just
business for lawyers and theoreticians.

The therapeutic community to me

is as bankrupt as the legal system and everything else we've talked
about.

To say that the criminal system is bankrupt doesn't mean that the
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civil system is any better.

Then we end up with Hans Mohr saying every-

thing's bankrupt and as far as I'm concerned that's not helpful either.
General Approach/Combined Trial. What I really am in favour of is

putting the compensatory factor into the criminal system as directly and
powerfully as possible and stop the nonsense. I don't believe that
lawyersdfnig
clients in the civil system is an answer. Americans
always come up with that, and never pay for lawyers in the end. If they
do come up with an interesting judgment it never gets applied, so we know
what that system is worth, and we don't want it in Canada because where
we're using it our civil aid lawyers are bankrupting our economies, and
not really servicing our clients. If people in the parole system aren't
doing their job we need them to be less therapeutically involved and more
directly and plainly involved in making people pay back for what they do.
General Approach: Theory vs. Practice/Fault. So I'm sort of con-

servative -- call it medieval if you want -- but I want to clean out the
rhetoric and talk plain talk. I want to know how much of a good thing or
a bad thing do we all want. I'm saying motherhood's fine; yes, we want
reparation and yes I do want it in the criminal system. I don't want it
restricted to the civil system. So I want to be very clear about what
I'm in favour and I don't find the criminal and civil determinations
mutually exclusive.

We've got to fix somehow the central issues like

criteria of fault in the system. That's what the problem is in the civil
system; that's what the problem is in the criminal system. That is the
$64 question, as Blom-Cooper has told us -- if you can link the

compensatory question with the vengeance question, if you can answer
that, Which everybody wants to hear. Everything else I've heard as far
as I'm concerned is not theory and not practice.
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Symposium Dinner Address:

REPARATIVE SANCTIONS IN CANADA
Alain Tardif,
Parliamentary Secretary to
The Honourable Bob Kaplan
On behalf of the solicitor General, The Honourable Bob Kaplan, I am
very pleased to have the opportunity to address you this evening at this
National Symposium on Reparative Sanctions. As you may know, the job of
the Solicitor General is not an easy one - there are many issues facing
the Solicitor General which all too often are unpopular and which require
reactive rather than positive responses. It is, therefore, especially
unfortunate that the Solicitor General himself is unable to address you
tonight at this Symposium, for it presents us with a welcome opportunity
to address a group seeking, in a most positive way, solutions to criminal
justice problems.
Mr. Kaplan's loss is, however, my gain, because it is my pleasant
task to have the opportunity to share with you some of my thoughts, and
those of the Federal Government, on the subject of reparative sanctions.
In fact, it is a most opportune time to discuss positive ways of
approaching criminal justice problems - approaches that seek to "repair"
the damage caused by an offence in ways that best serve the offender, the
victim, community and the state.

The subject of government growth and

expenditure is one that concerns the public and government alike, and
criminal justice costs and growth are not immune to these concerns.
The costs associated with the provision of police services, corrections and courts continue to increase.

Total expenditures for police,

legal aid and adult correctional services alone now exceed $2-1/2
billion.

Despite these expenditures,

crime rates continue to rise, and

while the number of people incarcerated in adult correctional
institutions appears to have levelled off, there has been no great
reduction . This level of the use of incarceration persists, despite a
plethora of research evidence which demcnstrates that incarceration is
often no more effective in reducing crime than other sentence
alternatives.

*Delivered by Chris Nuttall
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Imprisonment has not been shown to be any more effective in controlling recidivism than other commonly used dispositions. Nor have
imprisonment or correctional programs been demonstrated to be particularly effective in fostering rehabilitation - and significant improvements
are unlikely to occur in the near future.
Imprisonment can be used to
control some crime through incapacitation of the offender; however its
benefits in this regard are offset by the considerable costs of such a
policy.

As well, other alternatives, such as probation, are associated

with decreased re-offence rates during the term of a sentence.

Finally,

Canadian research has underlined the possibility that incarceration can
increase the likelihood of recidivism by contributing to employment
difficulty through factors such as the interruption of training and
education and the creation of "holes" in work records.
Sincere, informed and humane attempts have been made to improve our
responses to criminal problems in general, and great advances have been
made in Canadian corrections in particular. Major efforts have been made

to improve sentencing practices and options, correctional facilities and
programs.

The emergence and development of probation, temporary absence

programs and day parole over the last three decades, opportunities for
inmate work and educational programs, improved *classification systems,
and the network of community residential centres all represent tangible
and sincere efforts to assist offenders in assuming roles as productive

citizens.
More recently, the role of the community has received increased
attention. The community is starting to be seen as crucial in the search
for answers to the management of criminal justice system problems,

including the prevention of crime.

Obviously, I am thinking here of the

development and operation of community-based alternatives such as pretrial diversion or commilnity service orders, and those which provide
links between correctional institutions and the community through citizen

advisory committees. Add to this the important role of voluntary
organizations to secure citizen participation, both in innovative
programs and the provision of services formerly provided almost exclusively by "professional" parole and probation staff.

I would imagine

that all levels of government could give increased attention and support
to this area.
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Even more recently, the federal and provincial governments are
beginning to focus their attention on what has been regarded by many as
the forgotten person in the criminal justice system - the victim.
Police, courts, probation and correctional authorities are attending more
to the needs of victims of crime. Efforts to assist victims to deal with
the trauma of victimization, to assist them in understanding and thus
participating more effectively in the criminal justice processes that
will affect them, and to develop mechanisms for their compensation, are
.but examples of our collective initiatives.

And so I come to the concept of reparative justice.

It represents

for us the potential to strike a balance between the differing needs of
the victim, the community and the offender While at the same time
respecting society's needs for justice, humaneness and protection.
Reparation is not a new notion. But, just as the offender may have
been the forgotten person in our 19th century jails, and the community
and victims of crime the forgotten people in our increasingly complex
system of justice, let us not forget our responsibility to balance the
needs of all parties. Let us not forget to safeguard a system which is
"restorative," that is, one that restores society's.equilibrium and
therefore respects the needs of the offender, the victim and the community.
Public attitude research shows us that the public is quite ready to
accept the notion of reparation, especially for minor offences, and
especially in the face of a criminal justice system that is seen by many
to offer little in the way of repair for the victim, and punishment for
the offender. Certainly, just the costs associated with incarceration
and the costs endured by victims of crime would indicate that the
principle of reparation by an offender to the victim or the community
makes very good sense.
The limitations and costs of incarceration and many of our correctional programs certainly require us to look at alternatives.

It would

appear almost impossible that effectiveness, at least in terms of
recidivism, of reparative sanctions could be any less than our correctional system, and at the same time could respond to the costs (monetary
and .emotional) experienced by the victim and the community.
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Despite such promise and potential, experience has also told me that
there are no quick answers to criminal justice problems. What then are
some of the cautions for us with respect to reparative sanctions?
It would be dangerous and undesirable if wn. were to ask a court of
criminal jurisdiction to embark upon the lengthy and difficult task of
assessing damages as they do in civil court. Rather, the challenge is
the development of an approach to compensation consistent with the

criminal process in which the objective to provide redress to the state
as well as the individual victim is met.
The criminal court will not become a court to fix civil damages, but

will compensate by way of criminal sanction, e.g. restitution, or, in
some instances, compensation. This is quite apart from civil remedies.
Obviously, an individual cari always start a civil suit if he or she so
wishes.

In some circumstances, the victim may also look to publicly-

funded criminal injury compensation schemes.
Perhaps another reason for caution is the lack of truly adequate
knowledge as to the effectiveness of reparative sanctions and our incomplete understanding of specific sanctions with respect to specific '
offences by . specific offenders. Clearly there is need for exploration,
research and experimentation in this area.
Caution should also be taken where reparative sanctions are proposed
as a substitute for imprisonment.

Research in Great Britain suggests

that no more than 45% to 50% of offenders who were given community
service orders would have otherwise been incarcerated, and Canadian

experience appears to be little different - a finding which underlines
the need for adequate controls and appropriate expectations in the use of

these alternatives.

We should not be using them to widen the net of the
criminal justice system.
.For our part, the Federal Government is examining the potential of

reparative sanctions to relieve some of the problems of our criminal
justice system today. We are looking at legislative change through

reform of the Criminal Code and supporting research and experimental
projects.
In 1978 the Minister of Justice proposed Bill C-21.

Since the

withdrawal of that Bill, similar proposals have been under consideration
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which would enable the wider use of alternative sentences particularly
those providing for compensation and restitution.
Through the Consultation Centre of the Ministry of the Solicitor
General, a number of projects at both the pre- and post-court level are
attempting to demonstrate the viability of alternative programs to
provide reparative solutions to offences in a way that will strike that
crucial balance between the victim, offender and community.

In

Kitchener, Ontario, a community mediation centre is attempting to resolve
disputes between citizens in a lasting way, using the services of a
community mediator. Individuals themselves bring disputes to the centre
as an alternative to "calling the police" or launching a civil action, or
the case may be referred to the Mediation Service by the police. In all
cases, the objective of the program is to seek a lasting solution to the
problems in a way Which repairs the damage done.
The solicitor General's Department has been active, as well, in
supporting community service order programs Which have developed or are
developing in most provincial jurisdictions in Canada.

These programs

provide excellent opportunities for the use of reparative approaches to
criminal offences.

As an example, in Lethbridge, Alberta, a youth

program, supported by my Ministry, assists young offenders in securing
part-time employment to enable them to make restitution to the victim.
In other cases, the project provides the necessary supervision to ensure
that damage by an offender to a victim, be it an individual or the
community, is repaired completely and in a way which is satisfactory to
the victim.

These programs, however, represent only modest beginnings.

As I mentioned earlier, there is no quick "fix."

The development of

approaches to criminal justice problems that are more effective, cost
efficient and worthy of public confidence requires major changes in
criminal justice procedure, legislation, and practice. Indeed, our basic
philosophies must be re-examined, research conducted, and experimental
programs designed, implemented and evaluated.
However, this Symposium is encouraging, and a step in the right
direction.

You have, and will be exploring and discussing, what I

believe to be many of the issues which are fundamental to the concept of
reparative sanctions.. It is all too rare that we have an opportunity
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such as this, that is, to bring together some of the best criminal
justice professionals in Canada, the U.S. and the U.K. to think about and
plan for, what surely will be a major emphasis in our criminal justice
system.
I wish you well in your deliberations over the next day and a half.
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COMPENSATION BY OFFENDERS (Session Two)

REPARATIVE SANCTIONS IN CURRENT CANADIAN LAW
Peter Burns
Faculty of Law
University of British Columbia
At the outset I should clarify the use I will make of common terms
in this paper.

Briefly, I adopt the American practice, and that of the

Law Reform Commission of Canada,1 of defining restitution to be restoration in whole or part by the offender to the victim for the injuries or
damage caused. It is contrasted to compensation where the victim is
restored from public funds.
It must be observed that the British practice is to define the terms
differently. There restitution relates to property restoration, 2 whereas
compensation means "financial reparation to a victim by an offender for
loss, injury or damage resulting from the offence." 3
The authority to order restitution in criminal proceedings is found
in various sections of the Criminal Code 4 and can arise in two judicial
contexts:

(1) as a condition of probation, or (2) as a term of the

sentence.

1.

Restitution as a Condition of Probation

The authority of a court to order restitution as a condition of
probation is contained in s. 663(2)(e) of the Criminal Code:
The following conditions shall be deemed to be prescribed in a
probation order, namely, that the accused shall keep the peace
and be of good behaviour and shall appear befbre the court when
required to do so by the court, and, in addition, the court may
prescribe as conditions in a probation order that the accused
shall do any one or more of the following things as specified
in the order, namely...
1working Paper No. 5, Restitution and Compensation, (1974), at 5.
2 Forfeiture Committee Consultation Paper, (1981), at 10.
3Ibid., at 18.
•
4 R.S.C. 1970, c. C-34 as amended.
The following outline is largely a

restatement of material appearing in Burns, Criminal Injuries Compensation: Social Remedy or Political Palliative for Victims of Crime?,
Butterworths (1980) at 19-30.
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(e) make restitution or reparation to any person aggrieved or
injured by the commission of the offence for the actual loss or
damage sustained by that person as a result thereof...

It is this provision only that permits a court to restore a victim
in respect to bodily injury or the consequences of such bodily injury.
In examining s. 663(2)(e) we notice a number of critical features.
(a) Who is a Person Aggrieved? A "person aggrieved" has not been
judicially defined but is likely to be given a relatively narrow meaning
by the courts. For example it probably does not extend to the mother of
a rape victim who suffers shock on learning of her daughter's attack and
loses wages whilst recovering.

Nor would the - daughter's employer who, by

the terms of her contract of employment, is obliged to pay the rape victim's wages whilst she is recovering as well as hire another to carry out
her job during her absence, likely to be able to recover the additional
expenses under this provision. This conclusion is reached because the
courts have tended to give s. 663(2)(e) a somewhat narrow construction.5
(b) What is Actual Loss or Damage? There is a diversity of
judicial view relating to the nature of actual loss or damage under
s. 663(2)(e).

In R. v. A.6 $1,000 was ordered to be paid for pain and

suffering experienced by the victim in an attempted rape.

Since pain and

suffering is just one of the three heads of general damage pertaining to
personal injury (the other two heads being diminishment of a life
expectancy and loss of amenities) it follows that the court regarded
s. 663(2)(e) as granting it jurisdiction to make an order relating to any

head of general damage.
But this case has not been followed in Ontario and elsewhere.

In

R. v. Graves7 the court accepted that the term reparation extended to
compensation for damage both to property and person 8 but that it is
restricted to actual damage and must be weighed against the purpose of
probation orders and the fact that a number of procedural safeguards
exist for an accused in the criminal process that do not in the civil
law. 8 The court concluded that general damages were not recoverable but

5 See R.
6(1974)
7 (1977)
8Ibid.,

v.
26
39
at
9 Ibid., at

Dashner [1974] 2 W.W.R. 11, at 12 (B.C.C.A.).
C.C.C. (2d) 474 (Ont. H.C.).
C.R.N.S. 366 (Ont. H.C.).
380.
381.
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that special damages (those capable of empirical and precise proof)
were."
The British Columbia Court of Appeal reached largely the same result
as Graves in Dashner 11 where it held that before s. 663(2)(e) can be
applied "there should be facts before the sentencing judge to show that
the amount of restitution or reparation ordered is for actual loss or
damage sustained by [the victim]. u12 This implies that the actual loss
or damage must be capable of precise quantification which would exclude
general damages.
In Manitoba the Court of Appeal reversed an order directing payment
of $250 cash to the victims of an indecent assault in R. v. Farley13
where such payment was based solely on "injured feelings."

Finally, in

R. v. Irving,14 the Saskatchewan Court of Appeal reversed a restitution
order of $300 in a probation order relating to compensation for pain,
suffering and humiliation in an indecent assault.

As in Farley, there

was no actual physical injury to person or property.
(c)

Why Do Courts Construe Section 663(2)(e) Narrowly? There are

several reasons for judicial conservatism in this context. The first is
a general concern that the criminal process should not be resorted to as
an indirect mode of enforcing civil obligations. 15
The second is one that pervades Canadian judicial behaviour and
turns on our constitutional arrangements. The power to award restitution
is derived from the federal criminal law-making power in s. 91(27) of the
British North America Act which in turn is reflected in s. 663(2)(e) of
the Criminal Code. But restitution is, at root, a question of property
and personal rights and thus may be characterized as a matter of civil
rights and property, which is solely within the jurisdiction of the
provinces pursuant to s. 92(13) of the British North America Act.
These may, in the courts' view, extend to costs arising
after the probation order was made e.g. medical expenses. But in
Dashner, supra, note 5, such future losses were rejected.
11 Supra, note 5.
12Ibid., at 13.
13 [1976] W.W.D. 128.
14(1981) 13 Sask. B. 391.
15 5ee, for example, R. v. Stewart (1968) 63 W.W.R. 442, 445 (B.C.C.A.),
and Chasse "Restitution in Canadian Criminal Law" (19 7 7) 36 C.R.N.S.
201.

10Ibid., at 383.
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In Graves16 the restitution power in s. 663(2)(e) was held intra
vires the federal jurisdiction but only because it was consistent with
the general purpose of probation orders, namely to secure the good
conduct of the convicted person, and was not primarily directed at
compensating the victim. This constitutional dichotomy is an obvious
well-spring of judicial reluctance to award full restitution (for
personal, general damage) because to do so would shift the balance in
favour of the provincial jurisdiction and render the provision ultra
vires.
The other reasons are operational, procedural, and, at root, based
on judicial views relating to the purposes of probation orders.

Courts

are reluctant to frustrate rehabilitative objectives by imposing "dry
orders" on impecunious offenders, certain procedural safeguards are
lacking in the criminal process that would pertain in a civil trial
relating to the same matter; 17 and, finally, the courts are reluctant to
turn criminal trials into complex civil fact-finding hearings.*

The

Supreme Court of Canada in R. v. Zelensky 18 considered that only simple
cases should be susceptible to restitution orders.
*[In view of the importance of this issue, the following extemporaneous

remarks at this point by the author have been added to the text.]

• ..Now you may say: well, aren't criminal trials complex

fact-finding hearings?

The short answer is: compared to civil

trials they are not, particularly when you are dealing with
questions of damage, questions concerning the value of
property. I defy you, in less than 100 pages, to relate to me.
what the civil law relating to damages is. If you require
criminal 'courts to make those sorts of sophisticated
assessments, you are obviously going to create several things:
a very heavy burden on the Crown, who is now a specialist for
example in such matters as evidence and the rules about
.confessions, but who has never turned his or her. mind to, for
16 Supra, note 7.
17see Re Torek and the Queen (1974) 44 D.L.R. (3d) 418 (Ont. H.C.).
18 (1978) 86 D.L.R. (3d) 179.

-
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example, the question of remoteness of damage in any civil
matter whatsoever.

The Crown is now to be required to argue

extensively on the value of the thing -- policy, remoteness,
etc. -- questions that do not normally pertain in a criminal
trial.

I • is going to prolong the hearing; we can't ignore

that. It is going to be a genuine cost, a cost to the system
and to society as a whole.
This is why both in Britain and Canada -- in Zelensky in
particular -- the courts took the position that it is only in
"simple cases" that a court genuinely has the authority to
order restitution. And a "simple case" is rather elusive too.
It seems to me that the only genuine simple case is where the
accused agrees "Yes, that's the value of the thing I've broken,
taken, destroyed or lost." Take even a broken window: what is
the cost of replacing it? If it were a civil matter you would
look not merely to its restoration, but also to What the
effects were. Was it broken at night?

Did that mean someone

had to stay up all night in order to [protect the house]. Did
someone catch a cold? and so on.

[Even the window itself] is

only worth "x" if you establish that.

The police officer --

and again we have a burden placed on the police -- is going to
have to persuade the complainant to get an estimate of the cost
of repair or the bill for actually repairing the window.

The

defendant must now have an opportunity of arguing that the
amount is too high or at least have an opportunity to obtain
his or her own estimates.

He or she may want to argue that the

window, as replaced, is a different sort of window. There are
all sorts of complexities.
[Now, I may'be overplaying the pessimistic side] because
I'll suggest later that I'm relatively optimistic. But I'm
saying that [while] we have a motherhood and apple pie concept
everybody. is in favour of restitution -- the difficulties

are not going to be difficulties of definition but problems of
operation.
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2.

Restitution as a Term of Sentence

Property restitution to crime-victims as a term of sentence is
empowered by a number of sections in the Criminal Code: 19
Section 653
(1) A court that convicts an accused of an indictable offence
may, upon the application of a person aggrieved at the
time sentence is imposed, order the accused to pay to that
person an amount by way of satisfaction or compensation
for loss of or damage to property suffered by the
applicant as a result of the commission of the offence of
which the accused is convicted.
Section 655
(1) Where an accused is tried of an indictable offence the
court shall order that any property obtained by the
commission of the offence shall be restored to the person
entitled to it, if at the time of the trial the property
is before the court or has been detained so that it can be
immediately restored to that person under the order...
(2) Where an accused is tried for an indictable offence but is
not convicted, and the court finds that an indictable
offence has been committed, the court may order that any
property obtained by a commission of the offence shall be
'restored to the person entitled to it, if.at the time of
the trial the property is before the court or has been
detained, so that it can be immediately restored to that
person under the order.
Section 388
(2) Where an accused is convicted of [the offence of wilfully
destroying or damaging property Where the damage does not
exceed $50.00 and actual danger to life is not involved],
the. ..court may, in addition to any punishment that is
imposed, order the accused to pay to a person aggrieved an
amount not exceeding $50.00 that appears to the...court to
be reasonable compensation for the destruction or damage.
Section 655 of the Criminal Code is quite straightforward,
empowering a court to return property obtained by the commission of an
indictable offence, even if the accused is not convicted of the offence
charged.
Section 653, on the other hand is of more interest. It empowers a
19 See, too, s. 446(3)(b) of the Criminal Code empowering seized goods to

be returned to those entitled to lawful possession or the owner, Where
the person from Whom they were seized was in unlawful possession of
them.
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for the period September 1975 to April 197722.

Klein is skeptical of the

damage to property as a result of an indictable offence. 20 This provision was examined in detail by the Supreme Court of Canada in Zelensky.21
In that case a department store appeared as an aggrieved person at
the sentencing of an employee and her husband who were convicted of
stealing money and goods from it. The trial judge ordered $18,000 to be
repaid and certain goods restored to the true owner.

On appeal to the

Manitoba Court of Appeal the majority (3-2) ruled that the order pertaining to the $18,000 was ultra vires. On further appeal to the Supreme
Court of Canada, again by a majority (6-3), the power to order compensation (restitution) under s. 653 of the Criminal Code was held intra
vires. On the facts the supreme Court of Canada held that the trial
judge erred in invoking s. 653 in any event because only where the facts
are not Seriously in issue (i.e. "simple cases") is it an appropriate
order.

Also,,in this case the department store had initiated civil

proceedings against the accused which is a fact that weighed against such
an order.

The important feature of the case is that the majority upheld

the concept of restitution as a proper objective of the criminal process
thus legitimizing, in a constitutional sense, the federal government's
adoption of it in the Criminal Code. At the same time it pointed out
that when it is reduced to sentencing orders

[or terms of probation

orders] it must be based on agreed facts and not give rise to complicated
questions of economic value or causal relationships. Where these issues
arise it is the civil process that is the proper forum for resolution.

3.

Canadian Restitution Schemes

There have been a number of pilot schemes initiated in Canada,
designed to emphasize the restitutionary features of the Criminal Justice
system.

•

The most.well-known is probably the Pilot Alberta Restitution
Centre, which has been analysed in detail by its director, John Klein,
20The same broad power is specifically granted a court vis a vis wilful
damage to property not exceeding $50.00 pursuant to s. 388(2) of the

Criminal Code.
21Supra, note 18.
22Klein, "Revitaiizing Restitution: Flogging a Horse That May Have Been
Killed for Just Cause," (1978) 20 Crim.L.Q. 383.
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for the period September 1975 to April 197722.

Klein is skeptical of the

efficacy of restitution because his experience showed that despite
intense monitoring about one-third of the offenders reneged on such
restitution agreements as they had entered into. Klein also found that
institutional factors tended to negate effective enforcement of restitution requirements in probation orders.
On the other hand a restitution program in Prince Edward Island
seems to have met with considerably more success.23 This may be explained by the small population and area of the province and the relative
ease of the monitoring process there. 24
On a general plane a comment expressed in a recently published monograph describes current Canadian practice relating to restitution: 25

The extent and use of the option in meeting the needs of
victims varies across the country.
Several provinces are
currently emphasizing restitution as a sentencing option. In
Prince Edward Island, over two-thirds of probation cases
involve a restitution order. The Northwest Territories have
recently been experimenting with restitution involving repair
of damaged property by offenders.
Ontario reports making
increased use of restitution.
•
This comment reflects a trend in Canadian corrections and judicial
process 26 and many commentators feel that the judicial reluctance to take
an expansive view of the courts' powers can be overcome: 27
We think that the criminal courts should exhaust the
possibilities for offender compensation to victims at the
sentencing stage. We are optimisitc that we can help the
23 The Study Report on Restitution, Dept. of Justice, P.E.I., (1979).
24Report of Proceedings: National Workshop on Services to Crime Victims,
Research Division, Ministry of the Solicitor Gênerai of Canada, (1981)
at 22.
25Norquay and Weiler, Services to Victims and Witnesses of Crime in
Canada, Research Division, Ministry of the Solicitor General of Canada,
(1981) at 45.
26In British Columbia the Corrections Branch of the Ministry of the
Attorney General has taken the initial steps necessary to initiate a
comprehensive restitution programme in its South Fraser Region, (May,
1982).
27Thorvaldson and Krasnick, "On Recovering Compensation Funds From
Offenders," (1980) 5 Victimology 18, at 27. At a non-judicial level
"diversion programs" abound in Canada, and restitution of the victim by
the alleged offender very often forms the linch-pin of individual
diversion agreements.
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courts solve the many problems which currently surround the
theory and practice of reparative sanctions...
This is an optimistic view of the courts' jurisdiction and perhaps
even willingness to extend the summary criminal process and prolong an
already extended list of fixtures.

My own view is that only legislation

with detailed functional guidelines will achieve the desired result and
even that mode may be wrecked on the shoals of complexity, lack of
expertise, court time, added trial costs, law enforcement and judicial
conservatism. But I do want to emphasize that...it is a good thing to
restore...where possible.

I believe that the developing tendency in the

corrections system to seek the solutions is a perfectly proper tend.
ency...My
own view is, though, that it is not just a question of

definition; it's a question of examining very carefully the existing
functions of every "actor" in the criminal justice system...and being
prepared to describe to each actor what their roles are now going to
be.,.(and) to clearly spell out the payoff not only to the actors but to

society.

If you can achieve that - and my view is that you can achieve

that only by detailed statutory direction and not by relying on the
courts taking an expansive view of their role - then I think you will
have in large measure achieved your goal.
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COMPENSATION BY OFFENDERS:

A BRITISH STUDY

Joanna Shapland
Centre for Criminological Research
University of Oxford
Compensation by offenders as part of the sentencing powers of the
courts has normally been promoted as making up for the harm done by the
offender to the victim or as an attempt to restore equity.

Here, immedi-

ately, the two major problems that have dogged the concept become
apparent. The first problem is the imbalance between the perceived need
to repay to the victim all his losses and the penurious state of many
offenders (see Burns, 1980). The second is that the concept introduces
another actor into the sentencing process, one who is now rarely seen in
the criminal process of trial and of sentencing but is commonly present
in the civil courts -- the victim. In fact this apparently sudden
appearance of the victim at sentencing is illusory -- the victim is often
vital to the previous stages of the criminal justice process (in reporting offences, detecting offences and providing a major part of the
prosecution evidence).

Due to administrative reasons perhaps stemming

from the lack of an accepted role for the victim, he is, however, rarely
visible in the courtroom. Here the emphasis is on the conflict between
State and offender.

The seemingly unexpected emergence of the victim

when compensation is considered can give rise to worries about What he
may say or do in the courtroom or how he may bias the court's deliberations and, also, to perhaps unhelpful comparisons with civil procedures.
I want today to consider these two problems using the British
experience with compensation orders and, particularly, the results of the
longitudinal study that we have been doing at the Oxford Centre for
Criminological Research on victims of violent crime (physical assaults,
sexual assaults and robberies) and their experiences with the criminal
justice system (the police, the courts and compensation from the State
and from offenders).1

In addition to interviewing the victims at various

stages as they passed through the criminal justice system, we also interviewed police officers, prosecution solicitors and court clerks and
administrators.

1 The study was carried out by Joanna Shapland with the assistance of Jon

Willmore and Peter Duff and the aid of a grant from the Home Office.
The views expressed in this paper and any mistakes or errors are,
however, the author's sole responsibility.

- 75 -

Throughout their experiences with the criminal justice system, most
of the dissatisfaction that was expressed by victims was about the
attitude and concern of the professionals in the system (the police and
prosecutors) rather than what these professionals actually did with the
case (process rather than outcome). Victims were not particularly
punitive either in the sentence that they would wish their offender to
get or in their reactions to the sentence that those offenders who were
convicted finally received, a finding that may be seen as surprising.
These reactions on the attitudes of criminal justice service personnel
and on sentencing are not just confined to victims of violent crime,
however, as in our study. Mike Maguire (1982) has found very similar
results with victims of burglary.
Victims did not appear to wish to play any greater part in actually
taking decisions in the criminal justice system than they do at present.
They did, however, wish to be consulted before certain decisions were
made (such as dropping charges or giving information to the press) and to
be informed about the progress of the case. Any change in procedures for
compensation that does not include the provision of information to
victims about what has been awarded and whether it has been paid is
likely to cause dissatisfaction.
One wish that was expressed by victims was that compensation from
the offender should have played a much larger part in the sentence than
it did in fact play. This wish for compensation to be part of the
sentence has also been noted by Robert Elias in his study of victims of
violent crime in the U.S.A.
Here we come to possible answers to the first problem that I posed
earlier. Many victims, even those who were fully compensated by the
State compensation scheme (the CICB), wanted compensation from the
offender as part of the sentence of the court.

However, they separated

the question of quantum (or amount of compensation) from that of source
(State or offender). To them, the awarding by the sentencer of some
compensation to the victim was of symbolic importance, both because it
was part of sentencing and because it was money from the offender. They
agreed that such compensation should be related to thé offender's means
so they could not have normally hoped to have obtained a compensation
order from the courts that would have come anywhere near their losses,
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material or immaterial. Whether the amount that the State receives in
fines or that the victim receives in compensation should be greater
received less agreement. So, to victims, it is not essential that
compensation from offenders should be-full compensation.

Since source

and quantum appear to be separated, the low amounts awarded by the courts
may not pose problems unless they seem derisory compared to the amount
paid to the State. Similarly, it is possible that even if the offender
does not pay up fully or at all, some value is still felt by the victim
--

his loss and his suffering have still been acknowledged by the courts.
It has been argued that compensation to victims might be indirect --

that offenders might pay into a fund which, with possible "topping-up,"
might be used as a State compensation fund.

If this were administered by

a compensation board, it would lose any symbolic benefit that a specific
sentence could produce. I am not advocating, however, the complete
switching of the machinery for compensating victims from State to
offender. There will always be situations where one possibility is not
open. Both in England and Wales and in Scotland, Btate compensation
(from the Criminal Injuries Compensation Board - the CICB) is only open
to victims of crimes of violence.

There is also a lower limit of

250

for victims of domestic violence). For more minor assaults (say
bruises and cuts or where there was no loss of earnings) and for all
( 500

property offences, no possibility of compensation from the CICB exists.
On the other hand, where no offender is caught, where he has no means at
all or in most of the cases where he is given an immediate custodial
sentence, no compensation can be received from the offender and the
victim is left with the CICB (if he falls within its provisions).

It

will also depend, more importantly, on whether he has heard about the
CICB -

there appears still to be widespread ignorance of its existence

amongst my victim population.
So, it would seem to be possible to envisage a system of compensation by offenders which does not require full civil damages to be paid.
It may well be that a separate criminal tariff will arise, reflecting the
concern of the criminal justice system.

Here, "pain and suffering" may

play a larger part than the' actual losses of the victim (loss of earnings
and other expenses).. At , the present in England, since compensation
orders may only be given as part of a sentence, it is difficult to know
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whether this may be happening. In Scotland since April 1981, compensation orders have become available to the courts as a sentence in their
own right.

In England and Wales after the passage of the - new Criminal

Justice Bill through Parliament, this will also become the position. It
will be interesting to see whether the very useful guidelines in injury
cases are modified in any way (see Vennard [1979] for a discussion of the
necessity for guidelines).
Given the support for compensation from victims, from opinion pol i s
(e.g. Observer 21.3.82) and by the British Government (Home Secretary's

address to the second Annual General Meeting of the National Association
of Victim Support Schemes 23.3.82), it may seem strange that relatively
few orders seem to be made, particularly in injury cases, and that the
amounts are small.

The answer to this is a result of the second problem.

In order to make an order the courts need, first, to have the
relevant information put before them and, secondly, to realise that they
do have the power to make the order.

-

The relevant information includes:

the name and address of the loser;
the description and value of any property damaged or lost,
the amount recovered (plus receipt);
details of any injury and the resulting effects of injuries
(persistence of effects, loss of earnings, other costs).

This information needs to be both detailed and up-to-date. It is often
not possible for it to be gleaned from the documents used in the prosecution of the offence. Indeed, particularly for injury cases, many events
affecting compensation do not occur until after prosecution statements
are taken (e.g. damage to teeth, loss of earnings). Some effects, such
as damage to clothing during an assault, or shock following a burglary,
may be forgotten by the prosecution as they are not strictly part of the
prosecution case leading to conviction.
'

In our study, 26 compensation orders were made out of 132 cases

sentenced in the courts, nearly 20 per cent. The amounts were small,
given the injuries suffered. If the guidelines supplied by the
Magistrates' Association were followed, the amounts would have been
greater. Why?

Well, analysis of the transcripts of the court appear-

ances just prior to sentence indicates that the prosecution rarely

mentioned the details of injuries to the courts - in 18 per cent of cases'
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no injuries were mentioned at all, only in 19 per cent was the time over
which some effects were suffered given to the court and in no case were
details of loss of earnings given.

In addition there was a significant

relationship between the prosecution ever mentioning the word
"compensation" and whether the court made an order.
So it appears that the views of the prosecution are important in
determining whether the information about compensation is presented to
the courts.

Some of the prosecution solicitors whom I talked to in

England were extremely dubious about putting forward an application for
compensation on behalf of the victim.

They felt that this might

compromise their position of independence.

The court staff, on the other

hand, would leave it up to the prosecution to raise the question. The
victim was not considered by some court staff to have any right of
audience himself.

Here, perhaps, we come to the nub of the problem - the
present English legislation, the Powers of Criminal Courts Act, does not
put the responsibility for compensation on any particular participant.
So the police may not see it as their job to collect the necessary
information; prosecution solicitors may not give out that information in
court or mention the possibility of compensation; court staff may wait
for the prosecution to mention it first.
The Scottish position is very different.

Benefitting from

experience with the English system, in Scotland it is the specific
responsibility of the independent prosecutor, the procurator fiscal, to
provide such information to the court, and the specific responsibility of
court staff to tell the victim if a compensation order is made and how
much has been paid by the offender. A form is sent to every victim by
the procurator fiscal, together with a leaflet about compensation orders
and the CICB. This form is then given to the sentencer.
In the new
English Criminal Justice Bill, the prosecution is also mentioned as the
person who may provide information to the court.
It is the case that the introduction of compensation into a
legislation which does not have it at present or, as in England,
increased powers for its use, may change the balance of information
before the court. This in its turn, by involving the victim more in
providing such information and, hopefully, in informing him of the result
of the case, may change the patterns of working of the professionals in
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the courtroom and their attitudes toward the lay participants -- offender
and victim.

Both at this level of practical outcome and at the symbolic

level, compensation may affect the amount of weight placed on the needs
of the offender, the State and the victim.
and chart its progress carefully.

We need to acknowledge this

But, if compensation is to be intro-

duced, then I would argue that the practical «ans should be provided to
make it work -- to provide the court with sufficient information, to
inform the victim of the process, the sentence and the progress of the
payments (note that increased contact with criminal justice system
personnel appears to be rated positively rather than negatively)
produce a realistic set of guidelines and an enforcement policy.

and to
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COMPENSATION BY OFFENDERS:

THE AMERICAN EXPERIENCE

Alan Harland
Department of Criminal Justice
Temple University, Pennsylvania
Introductory Remarks

I was delighted to cross the border to the symposium because
although I disagree with much of What I was asked to agree with in the
program notes I saw in them the genuine interest at least, that we as a
group should strive for a degree of conceptual clarity and intellectual
honesty about so-called reparative sanctions that I have found to be
almost entirely lacking in the United States.

I think Ab Thorvaldson and

the other organizers of this conference who are responsible for that
focus are to be especially ccmmended fo their efforts on that score.
Over the last five years or so I have been directing for the U.S.
Justice Department several nationwide legal and program evaluation
research studies on compensation programs and community service programs
throughout the country.

These programs, especially the ones concerned

with What in the U.S. is called "restitution" by offenders have
experienced a wide variety of very serious implementation and
administrative problems; so much so that many of them have ended in a
very early demise, after very short periods of operation, without
securing very much by way of affecting courts' attitudes to restitution
and certainly not in procurng an increased amount of restitution for
victims.

At the very root of many of these problems I'm strongly

persuaded at this point are an apparent dearth of conceptual clarity and
a callous lack of political concern for intellectual honesty among the
majority of American advocates for reparative sanctions and in particular
what's called victims' rights. I'll come back . to that catch-phrase later
on.
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Rationales for Criminal Restitution

At the risk then of too readily exposing my views to Professor
Weisstub's inevitable scathing attack, let me preface my remarks on the

U.S. experience on compensation by trying to make clear my own working
assumptions in this area. First, I agree with the point, I believe made
yesterday by Hans Mohr, that neither the civil nor the criminal law
systems currently function in the interests of justice Which we have
agreed to be a core issue in the concept of redress for victims.

The

criminal system, it can be argued, is dominantly engaged in the
inflection of repressive punitive sanctions against the most
economically, and politically weak segments of our society and only as a
very ancillary issue are the interests of the actual victim and justice
in that sense considered.

The civil system by comparison, it can also be

argued, functions almost exclusively for the maintenance and perpetuation
of the property interests of the most economically powerful, primarily
corporate, segments of our society and not incidentially for the usually
unjust enrichment of my fellow colleagues at the bar.

Given then that

neither system currently does much to produce justice in the sense of
interest in pursuing redress it seems to matter very Little Whether we do
so in a civil or criminal setting. The centuries old arguments about the
differences between the two systems, therefore, appear largely irrelevant
and it seems we should go with the most convenient and the most powerful
system to achieve our justice aims. So you might ask why doesn't he stop
worrying about the differences and get on with talking about restitution
in the criminal justice system. Well I think, very quickly, if you'll
bear with me for a couple of minutes.

I think it's absolutely vital that

we should start with an understanding that legal philosophers such as
Holmes, Austin, Ferri, Garofalo, and even the historical celebrity of the
conference, Jeremy Bentham, apparently had something in mind when they
failed to discern any difference, any valid distinction between the basic
purposes of civil and criminal law. As Louis Blom-Cooper pointed out
yesterday both systems have always had, at least in England, and
certainly the United States, a legitimate function of providing redress,
and if necessary going further to provide punishment which in the civil
law takes the form of punitive damages.

To illustrate this congruence, 1
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think it's useful to use the same terminology that Holmes uses when he
talks instead of punitive damages, about preventative damages in civil
law, because their imposition was justified in his mind as a way of
preventing or deterring similar harm of a civil nature in the future.
So
deterrence then can be a valid function of civil law as well as criminal
law.

Again, if we have civil focus upon traditional punitive concerns of
deterrence and redress, and the same concerns are considered, in a
reverse order in criminal law, then it is clear that there is a great
deal of similarity between those two systems. I think it's important to
admit therefore as the British Advisory Council on the Penal System did,
with admirable if not characteristic candor that there is little to
choose between the civil and criminal systems except as they point out:
"There is little to be done at this point to eliminate the remaining
obstacles to securing reparation by the civil process. If any advance is
to be made it is to the criminal court that we should turn." My point,
then, is that we should accept the fact that we are pursuing compensation
through the criminal justice system as a matter of convenience at this
point in our history, not because we have made some major conceptual
shift in our thinking about the way we need to deal•with social harms,
and certainly not because we are validating other aspects of the penal
system. Reparation in other words should be pursued for its own merits
and not as a method of oiling the squeaky wheel of criminal justice or
bailing out its bankrupt premises. Having said all that I will now get
on with the inevitable and talk about restitution or compensation in the
criminal justice system in the United States.

I think however it's

important to remember that the failure to accept what I find in the
United States to be an inevitable conclusion, viz., that we are
"rediscovering" restitution as a matter of convenience without a great
deal of conceptual forethought, has led to many of the problems that I am
going to talk about

Selected U.S. Experiences

•

Compensation by offenders in the United States has been relatively
common since the turn of the century when the concept of probation was
introduced. It has been imposed and to a far lesser extent enforced as a
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condition of probation since that time but only at the relatively
unsystematic discretion of individual sentencing judges.

As a result

it's been imposed with very little legislative guidance.

Judges have

ordered it under their broad powers of probation. A judge may order
probation in the U.S. usually under such conditions as he deems fit and
if a judge deems compensation to be fit, however he defines compensation,
then he can so order.
As a result there has been little consistency or more importantly
research information to tell the ways in which restitution or
compensation is being enforced. Since the early '70s in the United
States a number of programs, a large number of programs, running into the
hundreds, primarily funded by the Law Enforcement Assistance
Administration of the federal government have been created in the U.S.
ostensibly to pursue compensation by offenders in a more systematic
fashion. Many of these programs are the subject of the evaluation
research that my colleague Marguerite Waren and I have been doing, and
many of them have as I said ceased to exist relatively soon after
beginning their efforts.

It's difficult to generalize obviously from a

wide variety of programs occurring in almost every stage of the system
from pre-trial diversion to parole revocation and operating in different
parts of the country. One conclusion I can bring you which will not
comfort the speaker yesterday who worried about all our negativism is
that these programs as a Whole have been spectacularly unsuccessful; not
because of the types of problems that Joanna Shapland raised in her
paper; in particular not because of the traditional fear that offenders
will not be able to pay, although that is not an insignificant problem,
but rather these programs have faced conflicts with the philosophies and
practices of practitioners and a variety of procedural constraints in the
criminal justice system'that made the programs virtually impossible to
administer effectively.
Most of the programs have as their goal, one or both of the
following functions: they investigate losses and make the victim's
losses available to an important decision-maker, usually the sentencing
judge, who can then consider those losses in deciding whether or not to
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impose a compensation order at the time of sentencing.

A second function

of these programs is in the enforcement stages, from monitoring the
payments, collecting them, disbursing them and taking enforcement
actions, again usually going back to some other decision-maker who has
control over the fate of the case and asking him or her to take some
enforcement action. The first problem that so many of these programs
experienced is that judges simply refused to order restitution to the
extent that the programs wanted it ordered. Especially those programs
that Were primarily interested in compensation of victims, pure and
simple.

Many of the programs came to restitution with a great deal of

conceptual baggage from the traditional criminal justice system. It was
argued in many that restitution, compensation as it's known in England,
would be a good rehabilitative tool and therefore we should pursue it as
a way of dealing with criminal offenders.

In that context judges are

already inundated with a vast array of other rehabilitative toolds, not
the least of Which is prison in the U.S. If an offender is ent to prison
for rehabilitative reasons or other traditional criminal justice reasons.
incapacitation, or deterrence, the interests of the victims and redress
are typically thrown out of the window.

As we heard yesterday, in long

prison terms in particular, restitution is usually neve imposed and if
it's imposed it is usually forgotten by the time the parole board comes
around to consider it.
So there you have a direct conflict between a traditional criminal
justice aim, such as rehabilitation or incapacitation that compels a
sentencing judge to incarcerate somebody, and the interests of the
victim.

Admittedly it is a practical conflict at this point. If we had

prison industry or as Warren Burger, the Chief Justice has advocated,
"factories with fences around them," then that conflict would cease to
exist.

However, while we do not have a society of full employment it's

very unlikely that we will have factories with fences around them giving
jobs to inmates while so many people in Detroit and elsewhere are
unemployed. So the conflict remains a real one and a very difficult
one. At a lesser level of conflict remains a real one and a very
difficult one. At a lesser level of conflict the traditional theories of '
rehabilitation may also persuade judges not to order restitution if they
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view the traditional rights of society as being better protected by a
therapeutic response (drug counselling, education, employment counselling
and so on) that in their eyes might be jeopardized, or compromised, by a
financial obligation on an offender who is struggling to survive at a
very basic level.
Again we have traditional principles of criminal justice through the
eyeS of a criminal justice practitioner competing with what we have

established as the interests of justice and redress.
A second problem that arose if these programs managed to get
restitution imposed (and that's where the majority of programs fell
short), was that simply could not get enough cases to justify their
existence and went out of business. The few programs that were
successful in getting restitution or compensation imposed in a
significant volume had a second problem in getting enforcement. many of
the programs had no direct power over enforcement, they were in the
position of a supplicant to a sentencing judge "please do something about
this offender who is not paying his restitution." If they could persuade
the judge that first of all the offender was not doing something about
his restitution, they then had to deal with the same kinds of criminal'
justice theoretical baggage that came to be such a problem at the
imposition stage. Probation officers as I mentioned yesterday quite
often took the attitude that the offender is doing okay in every other
respect, he' s. supporting his family, he's keeping his nose clean and to
bring him in and violate his probation for non-payment of a $200
restitution order is insane.

Judges would sometimes also take the

position that "Okay, perhaps this chap owed $300 and he hasn't paid it,
now. if I bring him in for a show-cause hearing, to say why his probation

should not be revoked, I tie up myself, probation officer for an
afternoon costing the state some huge amount of money to enforce a $200
debt to a victim, and that's not the business I'm going to be in."
Another objection to enforcement is usually an unjustified and
misguided conception of What the U.S. Constitution allows in terms of
enforcing financial obligations.

There is a very famous case in the

U.S. called Tate vs Short Which limfted the court's enforcement powers in
the event of non-payment of fines. The fear in the U.S. is one of
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discriminating against offenders who do not have the ability to pay and
the thrust of that case was that you cannot lock someone up simply
because they are unable to pay a financial obligation in the form.of a
fine.

Generalizing from that notion judges are very leery about revoking

probation and putting offenders in jail for non-payment of restitution.
The third major problem is one that was raised yesterday. It is
related, I believe, to a failure to conceptualize the importance of
redress as an issue in its own right by the criminal justice system; that
is, a lack of system-wide focus on compensation. As I said, legislation
exists in every state in the U.S. authorizing the imposition of
restitution by the criminal courts.

A growing body of legislation exists

authorizing it in all sorts of criminal contexts - pre-trial diversion,
work release, incarceration and parole.

Nevertheless, that legislation

is characterized primarily by ambiguity and a lack of true commitment to
the concept of redress.

It's always qualified by the other traditional

criminal justice objectives that we have struggled to attain.
As a result you get criminal justice practitioners from different
parts of the system whose entire livelihood depends or has depended upon
pursuit of those traditional objectives; and now perhaps restitution
might be starting up as a very sincerely held belief in one part of the
system, for example a prosecutor's office may pursue orders of
compensation by the courts, and recommend to judges that compensation be
ordered; but even if the prosecutors are successful in that attempt, and
very often they are not, then the fact that restitution is not held to be
as important in other parts of the system can subsequently foil those
efforts.

So the failure to take a system-wide approach, and to reassess

the entire system, in terms of its goals, and establishing the importance
of redress at all stages, has scuppered a good number of these programs.
The ambiguity in the legislation runs rampant.

There is little

consistencY in even the definition of what compensation should cover.
Most states do not allow pain and suffering aWards; states are divided,
and programs in particular are divided on who are the eligible victims of
compensation.

Should courts be ordering ocmpensation to insurance

companies who have paid out monies to the actual victims of crime? Most
of the programs with which I'm familiar in the U.S. argue that they
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should not.

I think their logic is fundamentally flawed in that context

but that is actually what happens.

Compensation is limited to the

out-of-pocket losses of the actual victim and third-party insurer is
typically not considered by many of these programs.

But there is no

consistency, as I said, on that.
There is also little consistency in determining the types of loss
that can be considered compensable. Issues such as remoteness have
simply no t been systematically considered in the criminal justice system
yet, which makes many judges nervous and that's one of the reasons they
say they refuse to order it.

Many judges still view it as a civil n atter

and do not consider themselves to have the resources to establish
quantum, especially in complicated cases involving insurance companies
and so on.
There is little consistency in the procedural protections
surrounding the imposition and enforcement of restitution. In the
typical sentencing context the offender's right to object to an
imposition of compensation occurs at the time of sentencing when he's
worried about what else is likely to come down on him. The judge who
orders $1,000 worth of compensation in a criminal court in the U.S. is
far less likely to hear objections from the offender if that imposition
comes before the offender who knows what the rest of the sentence is
going to be.

It's definitely a coercive setting, and, I would argue, not

an ideal setting in which the issue of restitution should be dealt.
There are some states in the U.S. that have created by lesgislation a
bifurcated proceeding so that the terms of the criminal sentence are
imposed to begin with and then the issue of restitution is considered by
the same court, but in a separate hearing as a separate issue so that the
offender knows that the terms of his sentence are and does not have that

hanging over him, in terrorem, when he's contesting_the amount of
restitution; the second part of that bifurcated nearing is very much like

the traditional civil setting with the right of the offender to call
witnesses, introduce such concepts as contributory negligence, and really
have a full go around on the issue of damages which is not the case When
those damages are assessed by a third party, quite often a probation
officer, and presented to the court as a fait accompli.
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Recent federal and state action in the U.S. has been couched in
terms of victims' rights.

The Reagan administration is very strong on

victims' rights. It's become a conservative rallying call in the U.S.
It's often a catchword in my view for increasing repressiveness; not a
genuine commitment to the needs of victims, but rather an excuse to be
more punitive toward offenders. Many of the conservatives who advocate
victims' rights are really saying: "Let's stick it to the offender
more," and their view of what "victims" need often includes more prisons
and longer terms of imprisonment. Perhaps some victims would agree with
that, but there may be other things that victims more truly need.
One of the things that is being done in terms of redress in the
federal system has already been done in many states; that is, to provide
a mechanism by which loss information gets before relevant decisionmakers. Recently introduced federal legislation would require every
pre-sentence investigation to include victim impact statements that have
to be considered by the judge in determining an appropriate sentence.
Band-aid remedies such as this, however, especially when they are
not, I believe, supported by a true commitment to the interests of
justice and redress but are in fact simply ways in which to continue to
oil the squeaky wheels of criminal justice, I think will provide very
little comfort for victims and provide little progress toward the pursuit
of justice. The obstacles that I talked about in the system will remain
whether or not you have a victim impact statement.

If the interests of

the victim are not considered at the stage of enforcement, then getting
loss information before the judge will not help.
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Ability to Pay

I will turn to one last issue that Joanna mentioned which is a
problem in the U.S. and that is the notion of ability to pay.
This has been raised as an obstacle to restitution and compensation
by many people who want to continue what we're doing in criminal justice
and not turn to a redress system of criminal justice. However, wh'en you
look at it very closely as I've done in all these programs, it tends to
be much more of straw man than one might at first assume.

It is

essentially a concept that has three components. Ability to pay first
depends on the offender's resources, which, there is no argument, tend to
be relatively meager.

Second, ability to pay depends on the time allowed

for payment, often several years on probation. Third, it depends on the
size of victim's losses Which the victim surveys in the U.S., and the
experience of the programs that I've evaluated, show to be extremely
small in the vast majority of cases.

So you have offender's resources,

the amount of victim's loss and the time available for payment.

If the

victim's losses are small, and the time given for payment is extremely
long then the factor of offenders' resources becomes much less important
than has been considered in the past. One of the things that prohibits
stretching out payment sof restitution and reconciliation over long
periods of time is our traditional views of criminal justice and
punishment. Judges may give an offender, for example, three years to pay
the restitution award as a condition of probation. At the end of three
years if the offender has not paid under law in the U.S. very often they
cannot extend that probation period to allow continued payment because to
do so would extend the punishment, and presumably the punishment was
fixed at the time of sentencing depending upon the offender's desert and
traditional criminal justice concerns. You then get in to the situation
of extending a punitive sanction to enforce reparation and they're very
reluctant to do that. So again it comes back to a conceptual bind of
pursuing redress in any existing system of justice that has the
traditional trappings of criminal justice that obstruct redress more
often than not.
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Panel Discussion and Comments from the Floor:

YAROSLAW ROSLAK
Justification of Compensation in Criminal Law/Zelensky. I'd like to

comment particularly on the Canadian experience, and here more from a
practical than theoretical point of view. The whole idea of compensation
and restitution encounters, in the criminal process, several challenges
and limitations, as the last speaker has shown.

The first of these is

the constitutional challenge, dealt with most recently in Regina v.
Zelensky. But while that was the latest case on the issue it was not the
only one, and was preceeded by decisions in the appellate courts in
various provinces.

There were cases on the interpretation of Section 653

of the Criminal Code' in Quebec, Ontario and Manitoba.

All of them are

really consistent with Zelensky in that they tie the whole idea of
compensation into the criminal justice system and to the purposes of
criminal sentencing.
This challenge will continue to exist.

1 don't think, incidentally,

that one can cault the provinces; the interest of the provinces has
certainly been shown.

In Zelensky there were, I believe, three or four

intervenents; several provinces other than Manitoba showed a very keen
interest in the outcome.
Nature of Criminal Law/Role of Victim. The second challenge stems

from the very essence of the criminal system and I think it has been
commented on already in a more general way. For the criminal justice
system the issue is between the society and the offender.

The victim,

for whose benefits these restitution and compensation orders aré to be
given, makes his claim in this environment. It is not a completely
hostile environment but it is not a sympathetic environment either.
Administrative Issues/Current Attitudes. The last challenge is the

challenge of practicality. The courts are reluctant as the last speaker
has already mentioned.

The prosecutors are not equipped or they think

they are not equipped; at least they are reluctant because by nature and
by training and by experience they have grown up in the criminal law and
they do not feel comfortable in civil proceedings, to Which these
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proceedings would be converted. I think it is also essential to realize
the limitations, those mentioned in the Zelensky case and by Professor
Burns.

It is interesting to notice another limitation which I think is very
important: the relationship to civil action. Does an order under
Section 653 amount to an election against civil proceedings, or does the

order go to quantum if such proceedings are later taken? Chief Justice
Laskin addressed this problem but did not decide it. Certainly the
Supreme Court never decides anything that it doesn't have to, but he gave
an indication that he would go toward the election; that is, if you elect

to go to criminal proceedings and you get $2,000 but you really are
entitled to $3,000, tough luck! So this is a limitation which I think
should be born in mind and these limitations really all stem from the
judgement in Zelensky.
Current Law Enforcement. The second limitation stems from the basis
on which a case is decided. That is, it must be tied into the sentencing
process. If there are cases where the most appropriate sentence is

really ajail sentence then [this takes precedence). This means that a
restitution order, even if it is given at the end o two or three-year
sentences, is practically meaningless.

actually getting the money.

The essential element I think is

The victim who gets a judgement for $2,000

is not interested in Zelensky or in fault finding or on what basis the
order it made. He just wants to get $2,000.

He gets the judgement, he

registers it, he then goes to the sheriff, dishes out another $75 for
mileage, gets nothing, hires a lawyer for examination made of execution,
dishes out $200, and again gets nothing.
$2,000, but

At the end of it he doesn't get

is $300 in the hole.

General Approach. I detected a search for a cure, some sort of a
break-through, but in my humble opinion the British system of justice
really doesn't work . that way.
the present system.

It prefers really to chip away and improve

If you look at the Omnibus Bill for an indication of

what changes are going to come in Canada - now three years in the making
through the changes of government, Bill C-21 does show a considerable
enlargement of, for instance, provision of Section 653 and also some
other innovative sentencing alternatives.

So I would think that we
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should concentrate on improving, bit by bit, the present system.
end of

25

At the

years you'd be surprised at what we may come up with, much as I

am surprised right now at the changes from when I started my private
practice.

MARGERY HEATH
I tend to agree with what's been said this morning. There is not
really much that I can add other than to bring to you a little bit of

information on what's happening with restitution in the province of
Saskatchewan.
• Saskatchewan Program. There are a total of 1,500 restitution orders

have supervision recording

in effect in Saskatchewan.

Only

conditions.

are court orders for which there is no

So about

1,100

400

follow-up other than if the offender chooses voluntarily to keep his
payments up. On that basis, you will not be surprised that
are in arrears.

75%

to

80%

The province is considering putting in place a formal

restitution program to provide some uniformity, to provide some
enforcement mechanism and to provide support and follow-up to ensure that
orders are complied with.
Eligibility. Another question is:

what kind of offenders are we

looking at? Do we really have offenders out there who can't make
restitution? In the provincial system,

90%

of the offenders are in jail

for property offences. It looks like a huge number of people would be
eligible for restitution orders. They obviously aren't very dangerous to
society; they serve an average of

58

days.

On the other hand, in our

province, and I think in several other provinces, 60% to 70% of the
inmates are of native origin and are poor; they could not make a
restitution payment to the victim. If we do promote restitution we have
to be very careful that we aren't really putting people who are presently
in jeopardy in further jeopardy by imposing on them a requirement to make
payment to the victim.
General Concept/Justification. I like the concept of restitution
and I know that for the man, woman, offender, or victim in the street it
makes a lot of sense.

It is really very basic.

It promotes a

reconciliation. It's a very valuable form of reparation and it
recognizes the victim in a way that the system doesn't at this point.
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Widening the Net? Another point I'd like to bring up is: are we
talking about restitution as an alternative

to incarceration?

The very

promotion of restitution as another sanction available to the judiciary
may well widen the net and the fall-out effect may be an increase in
imprisonment.
Administration of Moose Jaw Program. One of the most successful

restitution programs that operates in Saskatchewan that I know of is in
the city of Moose Jaw. Its success is dependent on total involvement of
all the actors in the justice system. When the police investigate a

crime they also assess the damage.

That information is provided to the

court, the judges, the legal aid lawyers and the prosecution. All
consider restitution a priority in the courts in Moose Jaw. Also, in
that court there is an excellent administrative system whereby when
payments are made they are recorded properly and paid out to the victim.

If they're not paid the offender is quickly notified that he has not made
payment or if he is on probation his probation officer is notified.
Also, his lawyer is notified. They go into preparing payment schedules
with the agreement of the offender, so that rather than the court
assessing an amount to be paid by two years from the date, a schedule of
payments is set up.
rather than say

Then the offender knows he can make

$2,500

$25

payments

by two years from the date. This is manageable

for the offender and seems to work in that the restitution orders are
paid.
General Concept. As we've heard, there are a lot of hurdles.

But I

had the fortune or misfortune to set up the fine option program in

Saskatchewan and, as you all know, it's totally illegal. I don't see
nearly the hurdles, in comparison, about setting restitution in place; at
least there is some legal basis for it.

WILLIAM SNOWDON
General Approach/Theory vs. Practicality. Yesterday's proceedings
reminded me of an incident a couple of weeks ago when I was out in my

boat just off Victoria with an academic friend of mine.

We were cruising

along and we heard a cry for help and my academic friend shouted back,
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"Define your terms!" Being a practical cop I just threw the man a life
raft.
Effect on Police Administration. The discussions do centre around
what happens to an individual after he's been convicted, and that
invariably has some impact on police attitudes, and the way a police
officer looks at his job, and it certainly has some impact on how police
managers deploy their resources.

If we're examining the question of

reparative sanctions it's appropriate to look first at what the mandate
of the police is.

I suggest that it is simply to control crime, and we

do that in a number of ways.
Public Attitudes.* [We must also consider] the degree of
satisfaction with the criminal justice system on the part of the victim.
Yesterday Judge Duranleau talked about the question of public opinion and
its importance. From the point of view of the police, it is very
difficult to operate without the cooperation and support of citizens in
our communities as reporters of crime and as witnesses in cases. So I
think we must therefore evaluate the impact that alternatives to
incarceration have on the feelings citizens in our community have about
the criminal justice system.
Organization/Control of Offenders. Discussing reparative sanctions
in terms of our mandate to control crime, there's a positive side and a
negative side.

Dealing first with the negative side, we all know that

incarceration of the offender has one salutary effect on crime:

it

removes the offender from the community for a specific period of time.
Whether or not it does anything else of a positive nature is
questionable. We know the majority of criminal offenders are repeaters
and if reparative sanctions are used as an alternative to incarceration
the opportunity for the offender to repeat the criminal act is
heightened. I looked very briefly at the statistics for the month of
April in the city of Victoria. There were 189 charged with Criminal Code
offences. It's just a small town. And of those 189 people, 123 had
previous criminal code convictions and 21 were awaiting processing at the
time of the offence.
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Fairness/Efficiency. The principle of compensation is also
undermined by the fact that the offender is identified in only about 15%
of the criminal cases and, of these, a much smaller percentage result in
convictions.

So there appears, at least on the surface, to be an obvious

inequity. We therefore have to question the fairness to the victim for
whom there is no apprehended and convicted offender in relation to the
victim who is materially compensated by an offender. Further, in cases
where there is a not guilty plea, with the kind of court delays that
exist today it would be many, many months before any kind of compensation
would take place anyway. I think that at the present time the public is
dissatisfied to some extent with the clearance rates of criminal cases in
our country.
Police Resources. If individual victims felt that their
compensation for the crime hinged to a great extent on the success of the
police investigation, then there would be increased pressure upon the
police to clear offences by arrest and conviction.

I suggest to you that

this is an expectation that could not be met with existing police
resources.

This morning Professor Burns also mentioned that restitution

may well place an additional burden on the investigating police officer,
who is already burdened with heavy case loads and who would find it very
difficult to engage in additional activities intended to try to identify
the need for and the amount of restitution.
Compensation/Aims. I think, however, there are some things on the
positive side. Dealing with the question of victims' feelings of
satisfaction about the whole criminal justice system, reparative
sanctions may serve to heighten this satisfaction.

I believe that this

would increase public support for the criminal justice system generally
and the police in particular.

I think this in turn probably has the

potential to address a problem that exists in police circles nowadays
where the police officer is dissatisfied and frustrated about what
happens to the accused in court.

Perhaps victim compensation has the

potential to be a viable alternative to the current situation.

It has

been suggested that victim compensation may be an effective
rehabilitative strategy. We know that incarceral sentences do little in
the area of rehabilitation and do nothing for the victim.

Victim

compensation has the potential to make the offender more l'esponsible and
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also to reduce or eliminate the negative aspects of institutionalization.

The discussions to date in this conference have been very

interesting and they have pointed out the complexity of the whole
question. But I do believe that reparative sanctions hold some promise
in an otherwise bleak and discouraging picture.

ALAN HARLAND
General Approach. The remark by Mr. Roslak quite correctly
identified that one of the themes this morning is the search for a major
breakthrough.

He also pointed out that things don't really work that way

and that instead we must work to improve the system. The point that I
was trying to make this morning is that perhaps one of the best ways that
we can improve the criminal justice system is to dismantle it.

We've

already started to do that to some extent in the United States: parole
is being abolished in many jurisdictions. I see no reason why we can't
forget the whole criminal justice system if we pursue logically our
interest in redress independent of labels such as civil and criminal.
Administrative Problems. A second objection that he made to
restitution was that it's a practical difficulty for the criminal courts
to handle this notion of civil damages. The United States is moving
extensively toward equating the powers of civil and criminal courts in
the award of damages.
dcg.

Practicality, it seems to me, is really a straw

When you think about the thing that we're now trying to do in

criminal justice -- deterrence, incapacitation, rehabilitation -- there
are few less practical things than these that we could possibly pursue.
It seems to me the impracticalities of redress pale by comparison.
General Approach/Theory vs. Practicality. For Mr. Snowdon, I think
his anecdote about the man in the water calling for help illustrates a
fundamental and problematic characteristic of too many criminal justice
practitioners. That is, we assume we know what's good for people without
asking them. His response of throwing a life raft to the person in the
water and pulling him out may have been totally inappropriate if the
person's problem was that he'd lost his bathing costume! In that sense I
would suggest that his academic colleague took the correct approach in
asking him to define his terms!
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Compensation as an Alternative to Imprisonment/Results. Finally, I
would like to respond to the comment made by Margery Heath and also be
Mr. Snowdon about the potential for restitution as an alternative to
incarceration. I think Margery Heath's observation that instead we may
widen the net and increase the level of imprisonment is a very realistic
problem.

In the United States, as I said, restitution has been advocated
not so much in terms of redress but predominantly in traditional criminal
justice terms, including alternatives to incarceration. It has been

advocated in a conceptual vacuum once again, not because there is some
conceptual reason why restitution ought to be an alternative but because
we have overcrowded prisons and restitution might be politically
acceptable to people for unspecified and very fuzzy-minded reasons. As a
result, one of the ways in which all of the programs, without exception,
in the United States that I am familiar with have failed miserably is
that if they have specified that one of their goals is to pursue
restitution as an alternative to incarceration; that has universally not
happened. It has been used to expand the net of social control and has
not reduced the intrusiveness of the criminal justice system.
LOUIS BLOM-COOPER
I have no quarrel at all with what I heard this morning from th'
speakers, or indeed from the commentators. I think it was extremely
helpful and informative. But it threw up a lot of questions and ideas
which I think perhaps we want to explore. One of the things that struck
me very forcibly was how much we're getting trapped by a kind of
formalistic approach to these problems.
Administrative Issues/Assessment of Harm. Particularly, Professor
urns mentioned the judicial approach to the problem [of assessing
compensation] taking very much the sort of line that the English courts
have been taking -- that you only make compensation orders in simple and
clear cases.

Well I would ask rhetorically: when did the courts ever

say that they would only in simple and clear cases fine people? If
you're extracting money from an offender does it really matter whether
it's by way of compensation or fine if you don't bother in fining to do
-

—
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more than make a rough assessment of the amount of profit that the
individual offender has made, and then make some rough calculation as to
what would be the appropriate monetary penalty?
Why, therefore, do we restrict ourselves when it comes to the
question of compensation?

I suggest that, first, it's because of the

trap we all get into by using terminlogy with which we've been familiar
in the past and secondly, I think that we tend to associate the actual
extraction of the money from the offender with its destination.
not necessarily so.

That is

It may well be that we would construct a system that

takes the profit out of crime, by confiscation, fine, restitution,
compensation -- it doesn't really matter very much what you call it -and then we would look to how the state or the courts should appropriate
the money which is exacted from the offender. Perhaps it could be placed
into a state fund out of which the victim can make his claim.
Payment to a State Fund. In this connection I want to make just one
aside.

One of the things Joanna Shapland mentioned in her paper that I

would have like to have heard more about is to what extent the victims of
crime are worried about the delay in the receipt of the monies which are
to be paid to them. I fancy one of the real features of this is that the
delay in the criminal process is such that we ought to think very
seriously of a prompt and swift compensation to the victim out of a state
fund. Then the state fund could recoup itself when the criminal process
was complete and the state desired in turn to recoup itself from the
offender. It seems to me that's one of the problems.
The New British Bill. And so I think one would want to begin to
think about compensation in a rather different way than we have used it
in the past. And may I, for fear of wearying you, tell you exactly what
the general philosophy is behind the changes in the criminal justice bill
in England. There are really three changes briefly which are being made
in England which I think would satisfy some of the pessimism which
Professor Burns exhibits.
Priority as Sentencing Aim. Firstly, the new legislation will
require the courts to give preference to ordering appropriate
compensation rather than imposing the appropriate fine where the
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offender's means are limited.

And so you there see the legislature

reversing the order of priority and saying that, whereas in the past you
would have done it by way of fine, you do it now by way of compensation
and give it priority.
Legislation Structure. Secondly, the compensation order it to
become a sentence in its own right, and we've discussed that already.
Assessment Precision/Partial Compensation/Vivian.* The third, and
one that I mentioned right at the beginning, is to reverse a decision of
the Court of Appeal in 1978 in the case called Vivian. If I tell you
very briefly what had happened in that case you'll understand what the
nature of the legislation is. The Advisory Council, in its report in
1970, which found its way into the 1972 Criminal Justice Act had clearly
stated that, where liability was clear and difficult, it wasn't necessary
to look at the full value of the loss that was incurred, but that it
might be practical for the court to order some measure of compensation.
So even if you couldn't tell the exact limit of it, that fact was not to
prevent the court from deciding some lesser sum of compensation should be
ordered.
Vivian. Unfortunately the Court of Appeal wasn't alerted to this
particular statement, and, in the case of Vivian, they seriously
aggravated the situation. It led to the discretion of the criminal court
being restricted unrealistically and unnecessarily, because the ruling
said the compensation order should not be made unless the amount claimed
by way of compensation was either actually agreed or had been proved.
The present legislation is going to get rid of that limitation, so that
some form of compensation can be made by the court, even if it's not been
agreed or been proved and that the court can make some kind of guess,
such as they do in fines, when they make order of compensation.
General Approach. It does seem that perhaps unwittingly the United
Kingdom legislature has caught the message that I'm trying to convey to
you:

terminology can often be a trap, but we can get a system of redress

without getting caught up in the terminology of the past which inhibits a
rational approach.

•

* R. v. Vivian [1979] 1 W.L.R. 48.
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DAVID WEISSTUB (Moderator)
Victim Attitudes/Cultural Differences. I'm sure there are people in
the audience who respond very sympathetically to your [Blom-Cooper's]
notion of English civility and its capacity to redress wrongs. I have
the vision of the mini-bus and a fellow in a small cap following the
criminals and handing out money on the spot, and that working very well.
But I know the sort of black realities different social systems present
themselves quite apart from legal formalism. This is where I'm very
concerned, from a psychiatric point of view, about how victims behave in
different cultures.

I know, for example, that the way juries behave

varies considerably in psychological terms among the jurisdictions we've
discussed this morning. I think we need to know much more about the
interrelations of the various participants in the social and legal
systems that we're discussing this morning, and I'm sure you yourself
would admit that there are differences and to piece those together is
quite a challenge, I think, to the empirical minds we have gathered here
today. I wonder if Professor Harland or Dr. Shapland would like to say
anything about that from the point of view of their experiences.

JOANNA SHAPLAND
Administrative Problems/Delay/Victim Attitudes. I did want to say
something about what Mr. Blom-Cooper raised about delays. It is of
course the case that there are considerable delays in obtaining any money
that is paid to victims by offenders. First, there is the delay in the
case coming to court and it being sentenced.

Then, most compensation

orders, like most fines, are ordered to be paid in installments so the
whole thing comes in slowly.
I cannot say exactly how typical my victims are - they seem to be
paragons of virtue in this - but they weren't tremendously worried. They
were worried if the installments did not seem to be working. They were
particularly worried if they didn't know why the installments were not
working.

In fact, there was considerable dissatisfaction about the fact

that the offender shou/d have paid, for example, an installment.

In one

case the offender in fact had paid the installment, but because the court
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did its accounts on a quarterly basis the victim wasn't actually
receiving the money until after the end of the quarter.

So the wrong

person was getting blamed in that particular case.
So I'm saying that installments are okay, delays are okay, providing
that the court does take enforcement action if the installments appear to
stop and also providing that it tells the victim what it's doing - which
the courts are not terribly good at.
Payment to a State Fund/Delay/Indirect Compensation.
Mr. Blom-Cooper suggested that one might, instead, have a state
compensation scheme that would work quickly.

The one thing that seems to

be characteristic of state compensation schemes, not I think just in the
United Kingdom, is that they do n t work quickly. They take an amazingly
long time to work; in fact they seem to take much longer than
court-ordered compensation. And I think this is intrinsic in their
nature. Because they spend state funds - taxpayers' money - therefore
they must be certain that the victims to whom they give money are
victims, that there was a criminal offence, that it falls within the
terms of the scheme, that the losses of the victims are what the victim
says they are in the application form, and so on. •
I do not think it will be possible to set up any form of state
compensation fund or, indeed, because of the penury of offenders, an
offender compensation fund, that will be able to compensate victims
during the first few months after the offence, in which they are
suffering financial losses. After that time, victims usually manage to
cope somehow. The financial stress has gone; they've gone back to work;
they've replaced their windows or whatever it may be.
A Loan Scheme?/Indirect Compensation. So if you do want to have a
scheme for immediate financial loss, then I think you've got to think in
quite different terms.

For example, maybe in terms of a loan fund frcm

victim assistance programs - some procedure that does not use state money
which has to be accounted for exactly, some method that does not depend
on sentence having been passed.
Assessment of Harm/Vivian. On the Vivian case:

I'm very glad that

the Criminal Justice Bill is going to remove this problem because courts
in practice have been ignoring that case for some time, particularly low
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courts, magistrates courts', in which most compensation orders are made.
They have been doing this rather uneasily because they disagree with the
Vivian case and I'm glad that the theory and practice are hopefully going
to be resolved together.
ALAN HARLAND
State Compensation/Emergency Funds. In the United States the
problem of immediate monies to victims is handled in many jurisdictions
by an emergency fund from which awards to crime victims who have filed an
application with the crime victim compensation board can be made. This
is done on the basis of a summary inquiry and the funds are turned around
very quickly.
Victim Attitudes/Cultural Differences. In terms of your asking
about the different responses and sentiments of victims, it's becoming
clear to me just in comparing the results of our own research with the
results of Joanna Shapland's that, whether it is a function of different
research methods or different victim personalities, there are differences
in responses.

The victims that we have interviewed are far more punitive

in their attitudes toward their offenders than Joanna reports they are in
England; they are much less tolerant of deviations from restitution
arrangements once those restitution arrangements have been made.

I could

go on but your [Weisstub's] point is validated just in very preliminary
ways in our studies.
ART DANIELS
Victim Attitudes/Public Attitudes/Ontario Data. I would like to
share some information on restitution programs in Ontario.

I think they

support something Margery Heath, and also Joanna Shapland, said about
attitudes.

We've done some attitude surveys on victims receiving

restitution.

There is a different or a secondary pay-off - a whole

elevation of community acceptance and tolerance. I think Margery hinted
at that. .We can look at restitution to the victim himself, but the whole
concept of redress also elevates tolerance for other alternatives to
incarceration.

This was a restitution program through a halfway house.
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It is interesting to note that the victims in favour of restitution
identify humanitarian concerns such as avoidance of prisons, and the help
toward re-integration of the offender, as important. Sixty-four percent
of the victims rated this as the most important variable. From a
theoretical perspective repaying the money because it is a fair thing to
do received relatively low endorsement. I think that's consistent with
what Joanna Shapland was saying.

The concepts of redress and just doing

were important.
On a more personal level, 43% of the victims expressed the belief
that the offenders be held responsible for their actions. The report
goes on to say only a minority of the victims, 8%, felt it would be a
benefit to the offender.
So we are now getting to the attitudes of the Canadian toward
restitution. He sees it as an alternative. It elevates his tolerance
and if it elevates it in the victim who would have more at stake, then it
would also elevate it in the community at large. I think we have to look
at the secondary positive effects of a restitution program.
CHRIS NUTTALL
General Concept/Scope of the Symposium/Public Attitudes.
Ab Thorvaldson said yesterday that really we should be dealing here with
the question of the courts and sentencing. I think, however, that we've
got a right to enlarge it somewhat, because one of the things which is
most interesting about the whole question of the criminal justice system
is how it fits in with the people it's supposed to be serving - the
general public - and to what extent public attitudes have been
circumvented by the courts.

When you can see attitudes of the public to

things like community service orders, which are after court, or to some
reparative sentences which can be either before or after the court, and
the degree of favour which the public has for these, I think it is
incumbent upon us to try and use a little bit more imagination to respond
to these kinds of feelings by the public and try out these ways of
dealing between offenders and the victim or offenders and the state.

- 105 -

Reparation via Diversion. In the Kitchener-Waterloo mediation
experiment, which is a pre-trial system, a lot of the settlements between
offenders and victims before the courts involve some form of compensation
by the offender to the victim.

Interestingly, often these result in more

money being paid by the offender to the victim than would otherwise have
been extracted by the courts.

You find that under these circumstances,

when you've got the offender and the victim face to face, and the
mediator saying what sounds reasonable,

a certain amount of money payment

may result or repayment in kind, or in services or whatever.

If those

same cases went to the courts they might well finish up with a
conditional discharge, an absolute discharge, a small fine or something
which leaves the victim, if they're involved at all, highly dissatisfied.
Due Process. Now I'm not sufficiently naive to say that there isn't
pressure on the offender under such circumstances to come to some sort of
deal. -Maybe the rights of the offender are not being properly looked
after; maybe there is pressure on them to come up and say, "Yes, I'll
deal, I'll handle this for $100 because I don't want to go to court."
Someone may whisper in his ear saying, "No, hold on, hold on. If only
you hold on for a bit longer and go to court you'll-get a conditional
discharge."

One realizes that all those sorts of things are happening in

there, but when you know the kind of response you get in the mediation
experiments, both on the offender's part and the victim's part, you say
well, yes, we ought to be making more effort to get over these sorts of
problems.
Perhaps it doesn't help much simply to say we ought to be making
more effort, but nevertheless it's something which I think is most
important to get over in these discussions.

We go on discussing the

notion of fault and torts and that sort of thing, but this leaves people
completely befuddled as to what the criminal justice system is doing.
They ask, "Who's justice system is it? . It doesn't belong to the courts
and the judges; it belongs to everyone. That's where it all comes from;
that's the source of it!" If that's what Canadians are saying then I'm
suggesting that we must get back to those roots.
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Compensation/Deferred Sentence. I will now ask a question. One of
the other features of the criminal justice legislation in the last decade
or so in Britain was the deferred sentence. The courts in Britain have
the power to make a finding of guilt and to say "come back in six month's
time and I'll sentence you".

I wonder if Joanna Shapland knows anything

about the role of compensation in deferred sentencing?
JOANNA SHAPLAND
Compensation/Deferred Sentence/Britain. My impression is that the
judges would feel that it would be incorrect to defer sentence in order
to make the offender pay compensation to the victim, but if when the
person first comes up for sentence he says he wishes to pay compensation,
and that he has this job starting Monday, and that this will enable him
to pay the compensation, it might be one of the things that would
influence the judge to consider a deferred sentence, to see whether the
offender did what he said he was going to do.

It would be on a voluntary

basis but it would not be said deliberately that, "I am deferring
sentence; you are going to have to pay compensation and then you will get
a much lesser sentence when you come back in six months' time, or three
months' time." This is my impression of what judges and magistrates are
doing or would feel they could do.

Perhaps Louis Blom-Cooper could tell

us whether there were any court of appeal cases on this.
LOUIS BLOM-COOPER
Compensation/Deferred Sentence/Due Process. Again, the deferred
sentence was a product of the Advisory Council's deliberations. Even
before it was brought into our legislation certainly there were courts
who were using the power of remanding - and they were using it probably
illegally - in order to extract money from offenders.

The feature I

think of the deferred sentence which Joanna Shapland hasn't mentioned
which is relevant to her point about courts not ordering it, is that the
defendant has to consent to a deferred sentence, rather like the
probation order. How real the consent is of course, is a matter of
considerable argument and always has been in relation to probation. But
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I fancy that a defendant who is faced with a sanction which is
unpalatable, or potentially unpalatable, is very ready to come forward
with a proposition of making recompense in a case in which it appears to
be appropriate, and that compensation is in fact being used on quite a
substantial scale as a condition of a deferred sentence.

What the actual

figures are I don't know and I'm not in possession of them.
Compensation/Formal Caution/Britain. Whilst I'm on my feet could I

just mention one thing arising out of what Chris Nuttall was saying. We
[in Britain] have also been looking - since he mentioned diversionary
tactics - at the system of cautioning in England in 'connection with
compensation.

I think this is worth looking at very seriously.

This is

a formal cautioning; it's not the normal cautioning of the police coming
up and saying don't do it again because if you do you'll get docketed for
it.

It is in fact a much more formal procedure in which the accused

person or the suspect has to admit his guilt. It has to be a case where
the police think it is appropriate not to prosecute and the complainant
has to be satisfied with a no prosecution situation. And what we're
looking at is where it is part of the complainant's desire not to have a
prosecution, whether you can achieve that situation-by getting
compensation being paid by the suspect of the offence.

And this we do

think offers a potential for the future.
ROBERT HUTTON
Compensation under Remand/Canada. We do not have any regulatory or
statutory rights to defer sentence anywhere in Canada that I know of, but
I do know of two judges in Canada who are doing it.
Duranleau and Hutton, and there may be others.
there are others.

Their names are

In fact I'm quite sure

But it seems to me that if I take a plea of guilty in

the first return court on a property damage charge, where there is
clearly a liquidated amount involved, and I send them out. to our duty
probation officer right beside the court for a predisposition report or
stand-down report, and it is disclosed in there, with or without the aid
of defence counsel, that really what he would like to do is pay for the
damage, but that he's either not working or he's got a very low income,
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invariably my question then to the accused and/or his counsellor is, "How
long will it take you to pay for it?" If it's four months I'd simply
remand them for sentence to my court four months hence. It's the most
effective restitution program I've ever heard of.
Compensation under Probation. There is one other thing I want you
to understand about the situation that Art Daniels was speaking of in
Ontario.
programs.

We have two distinctly different types of restitution
One is, of course, the probation order where we put in a

provision sometimes with a lot of detail about who is to be paid, how
much money, by what kind of payments.
Compensation under Parole/Conditional Release. The other system is,
I think, not as commonly used throughout the country and that is the
restitution program that started about five years ago in Ottawa.

They

take somebody who is serving a sentence and they tell him during the
sentence that if he really would like to make restitution we are prepared
to move him out of the penitentiary I hope some day, reformatory at the
moment, into a half-way house in his city of residence. We will help him
get a job but he will have to sign an agreement that when he gets that
job he is going to make certain specific payments, percentages or
otherwise, until restitution is made. Now that is the one that is newer
and that is working very effectively and the one that I was referring to
yesterday when I said that it really doesn't matter to me that the
sentenée is five years not two years less a day, and the offence is an
offence of violence. I personally don't care. I still think that the
restitution program will work for the Canadian penitentiary occupants as
well.
General Concept/Development/Canada. There is one other thing. We
are making progress, rather slowly. When I first became involved in the
legal profession in Ontario 35 years ago, there was a provision in the
Criminal Code of Canada that said if a person was convicted of common
assault his victim had then no right of civil redress.

Eventually we -

in fact as a plaintiff's council I was amongst others -- were able to get
around that by establishing that the client, who wms now claiming in the
smàll claims court, had nothing to do with the laying of the charge. But
the fact is we did have that in the Code 35 years ago.
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JOHN HOGARTH
Reform Process/Canada/Diversion. I was reflecting about how social
change takes place in the legal System in Canada. The last speaker
demonstrated that to me most dramatically. We seem to have extreme
difficulty dealing with change when people raise issues of major
breakthrough, or power, or systems problems, or system-wide problems,
while at the saine time the in-house accommodations on a small scale that
are going on in this area are enormous in number and exciting in quality
[portion of tape blank]. When a justification for a practice is [portion
of tape blank] required, or formalization of the practices required to
put it into the system, we tend to break down. That is what I see
happening to us, and in fact what happened to the diversion programs in
Canada. I don't know whether that teaches us a lesson to stay quiet
about chane, and not have conferences of this kind because there is a
guarantee that we'll all get paranoid about each other and who's going to
be in charge of the new process, or whether one has to take the measure
of one's experience as you move along in this area. So I really want
just to thank the last speaker for pointing out to us how we in fact make
progress in this country.

•
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REPARATIVE SENTENCING:

PERSPECTIVE AND POLICY

Richard H. Vogell
Deputy Attorney General
Province of British Columbia
For at least the past two centuries, the primary concern of our
criminal law has been with the offender, this to the point of an almost
total disregard for the victim. The rights of an individual charged with
a crime have enjoyed a great deal of attention by the courts, the legal
aid system, and, once an accused is convicted, by the correctional
system.

The victim, on the other hand, except for his peripheral role as

a witness, is left largely to his own devices to deal with the consequences of the crime. This state of affairs prompted one nineteenth
century penal reformer to make this comment:
The guilty man lodged, fed, clothed, warmed, lighted, entertained, at the expense of the State in a model cell, issued
from it with a sum of money lawfully earned, has paid his debt
to society; he can set his victims at defiance; but the victim
has his consolation; he can think that by taxes he pays to the
Treasury, he has contributed towards paternal care, which has
guarded the criminal during his stay in prison: 2
Today, many members of our community would echo the sarcasm expressed in
this statement.
There are programs in place that address some of the problems faced
by the victim. For example, in British Columbia, under the Criminal

Injuries Compensation Act, a victim of a crime or his family may apply to
an administrative board for compensation. The applicant is, however,
restricted to compensation for losses arising out of personal injury or
death only. Besides incompletely compensating the victim, this type of
scheme, because of its nature as a publicly funded and essentially
neutral compensatory scheme, does not make use of either the
participation or financial resources of the perpetrator of the crime, the

1The assistance of Eugene Raponi and Ab Thorvaldson in the preparation_of
this paper is gratefully acknowledged.
2The Paris Prison Congress, 1895, Summary report (London).
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offender.3
This paper will briefly outline the historical relationship between
the victim and the offender and trace the evolution of that relationship
to its present status. It will then examine the role that restitution by
the criminal to the victim can play in the administration of justice in
our modern society.

Historical Roots
Civilized communities have always had the same problem with respect
to the maintenance of order.

The administration of justice requires that

those people whose deeds strike at the very roots of an orderly society
be (1) discovered, (2) sought out and arrested and (3) punished.

In the

Anglo-Saxon period [600 - 1066] these ends were achieved exclusively
through community invo1vement. 4 Every male, unless excused through his
social position, high or,low, was enrolled for community purposes in a
group called a "tything."

These tythings were formed into "hundreds"

which reported to sheriffs who, in turn, reported to the king. The king
in exchange for an oath of allegiance from the sheriff undertook, with

the assistance of the community, to maintain order.. This was his responsibility to the citizen; it was the citizen's responsibility to remain
loyal.
If a member of the tything committed an offence, the other members
of his tything had an obligation to produce him for his "trial."

If they

failed to do so, they as a group were held responsible for the offence.
The punishment exacted, from either the guilty individual or the tything
that could not produce him for trial, was two-fold:

compensation or

"bot" to his accuser, the victim, as well as a fine, the "wite," to the

,

3B 111 75, the Criminal Injury Compensation Amendment Act was recently
introduced to encourage the victim to seek his remedy against his
assailant by court action. The amendment will not require the victim to
elect between compensation under the Act and a civil remedy. A victim
who receives compensation and then sues for damages is entitled to the
surplus of the judgement over the compensation but need not reimburse
the board if the judgement is less.
4see generally Stephen, History of the Criminal Law of England 2nd ed.
(London, 1883) at pp. 51-75; Pollock and Maitland, History of English
Law, 2nd ed. (Cambridge, 1889) at V. 2, pp. 448-462. Lyon, A Constitutional and Legal History of Medieval England 2nd ed. (New York, 1980) at
pp. 36-103.
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lord or king. The requirement for compensation acknowledged the loss
suffered by the individual. The fine was a recognition that by his
actions the offender had broken the "King's Peace" -- "which was made
when the community assented to the assession of the new monarch and ...
considered to be in force during the remainder of his life, so as to
bring any disturber of the public tranquility within its penalties.° 5 In
other words, the offence affected the society at large which required
then, as it does now,

the maintenance of conditions under which the normal function
of civilized government can be carried on and where obedience
to law is adequately secured and people are free to pursue
their lawful ends without threats of interference.6
The dual nature of the punishment was also flexible. Crimes that
did not involve an individual victim -- such as treason -- were
considered "bot-less," for which'no compensation could be paid. The
punishment in such a case could only be death or mutilation 7 . Other
offences, such as death caused by accident, required no wite to be paid,
but only compensation. 8
The amount of bot was established either by thé market price, as in
the case of stolen goods, or by a sum fixed by tariff, as in a case
involving bodily harm. The Laws of King Alfred the Great, perhaps the
greatest of the Saxon Kings, (b.848, R.871 - 899) required payment of
twenty shillings for the loss of a great toe, fifteen for the second toe,
thirty for an ear, eight for a front tooth, sixty for a nose, and so on. 9
The Anglo-Saxon system was by no means perfect. Many offences that
we would consider fairly trivial and as affecting only property interests
and therefore suitable for reparation were then considered bot-less, such
as house breaking and open theft.10

Also, though it has been said that a

suspected wrong-doer was brought to "trial," one should not envision a
process resembling our modern trial. A "court" was the gathering .of the
community in a meeting-place. If disputes could not be settled, the
5 Stephen, supra, footnote 4, at pp. 60-61.
6Newsom, The Home Office (London, 1954).
7 Stephen, supra, footnote 4, at p. 59.
9Ibid., at p. 55 referring to Alf. 13 and Leg. H. I, c. IXXXViii.
9-i7(71i77 supra, footnote 4 at p. 93.
10 Ibid., at p. 92.

- 113-

usual form of trial was by ordeal (e. g., placing a red-hot iron on a
person's hand to see if the wound would fester:

if it did not, then God

had proven that the man was truthful).
What can be seen, however, is the very basic relationship between
the offender, the victim and society. That is a relationship which, with
respect to the victim, began to erode soon after the Conquest and
continued to do so until very recently.

The change was more a result of

historical accident than any underlying philosophy to ignore the victim.
One factor was the way in which the administration of justice was
taken away from the local courts and placed in the hands of the king. In
a very pragmatic fashion, the royal courts began to "offer a better brand
of justice" 11 by making it speedier, cheaper, simpler, less biased and
with more effective means of enforcement. 12 To bring a matter within the
jurisdiction of the king's courts by a crown plea, however, a party had
to demonstrate that the matter affected the king. One way was to allege
that it "broke the king's peace." 13 As a result the court was more
interested in the fact of the breach of the king's authority than the
plight of the accuser.

Slowly, by means of what was at first in the

nature of a fiction, a parallel civil action arose,"and the dichotomy of
criminal and civil remedies was gradually established.
Another factor was the profit that was reaped by the administrators
of criminal justice. The real property of a convicted felon escheated to
his lord, and his personal property was forfeited to the Crown.14 This
gave rise to a huge increase in the number of offences that were
considered felonies.15 What good was a conviction to the victim if his
assailant was bereft of property and in all probability dead? 16
llibid., at p. 190.
Historical Foundations of the Common Law, 2nd ed. (Toronto,
1981) at p. 293; Lyon, supra, footnote 4, at p. 188.
13 Ibid., at pp. 286-295.
14 Ibid., at p. 406; Lyon, supra, footnote 4, at p. 465.
1571-Flie time of the conquest (1066) relatively few criminal matters
concerned the king -- breach of the king's special peace,
housebreaking, ambush, neglect of military duty. By the time of Henry
I (1100-1135), the number had greatly increased and even included a
number of infractions of royal fiscal rights [Lyon, supra, footnote 4,
at p. 189].
16Unti1 the mid7nineteenth century, capital punishment was the common
punishment for felonies. It was estimated that in 1819 there were in
excess of 200 capital offences [Manchester, A Modern Legal History of
England and Wales 1750-1950 (London, 1980), at p. 240.1
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The involvemeht of the Crown in the criminal process together with
the urbanization of society also gave rise to professional policing
(1829) and later, public prosecutors.

This served to further insulate

the victim from the process and shifted the focus to the criminal. At
about the same time, a trend in penal reform, begun on the continent and
quickly taken up in England, sharpened the focus on the offender by
advocating more prompt, certain, moderate sentences proportionate to the
harm caused with a view to better deterring him and others from further
crime. 17 And, in addition to deterrence, later we see in the nineteenth
century the rapid development of the notions of incapacitation and reform
of offenders. There had clearly been, with minor exceptions, a major
shift in the aims or purposes of sanctions. The offender was no longer
to be required, in the criminal law, to make up for the harm done but
rather to suffer punishments or observe various controls on his behaviour.
And of the victim?

His previously integral role in the administra-

tion of justice -- to discover, seek out and arrest, and benefit from the
punishment of the offender -- was reduced to that of informant and
witness only.

In the sentencing process he had virtually no role. We

turn next to the effort to reassess the concept of redress and the role
of the victim in the sentencing process.

The Victim in Modern Society
The proposition we have to consider here, then, is whether the
concept of reparation by offenders, and with it the close attention to
the position and needs of the victim, is an idea whose time has come.

Is

it from our historical perspective, an idea that has come full circle?
Why should we seek to expand reparative sanctions and the part played by
the victim?

What are some of the justifications? If it can be justi-

fied, how should it be done? What are some of the issues and problems to
be solved?

17About 1520 Sir Thomas More, one of Henry VIII's Lord Chancellors, in
his Utopia described a mythical country whose penal sstem encompassed
the same principles as those expressed by Beccaria. In 1764 an
Italian, Beccaria, published a brief but highly influential work, Dei
Delitti et Delle Pene (Of Crimes and Punishments). A number of English
jurists instrumental in penal reform, including Bentham, acknowledged
their debt to him [Manchester, supra, footnote 16, at pp. 240-241].
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First, we should note that the Ministry performs the roles of
discovery, search and arrest and the imposition of sanctions on behalf of

the community. It must therefore be sensitive to the needs of the
community to do so adequately.

A significant portion of that community
is represented by those people who have been victimized by crime. For as

the crime rate has grown and continues to grow,18 so has there been a
proportionate increase in the number of victims.
Further, it does, after all, make sense from the standpoint of

administrative efficiency.

The expensive machinery of the state is

already in place to deal with the offender.

The cost of the criminal

justice system in British Columbia, representing Police Services, Crown
Counsel, Legal Aid, Native Court Workers Services, Courts and

Corrections, is well over $300 million annually. 19 This translates to an
annual expenditure of approximately $120 million. 20 Why not incorporate

the victim's claims into the existing process rather than force him to
seek his own remedies?

An examination of the victim's other remedies reveals their inadequacies.

Relief from the Victim's Compensation Board is incomplete, as

pointed out earlier. There are a number of other social schemes which
can also help: unemployment insurance, medical insurance, disability
benefits under the Canada Pension Plan and social assistance. 2 1

Of

course, they do not compensate for pain and suffering, nor do they
compensate for loss of property.

In addition, they tend to be directed
at subsistence measures rather than trying to place the victim in the
position that he was in prior to the crime.

Perhaps as important is the

fact that many people attach a social stigma to resorting to these . forms

of assistance.
18B.C. historically stands at or near the top of the comparative crime
statistics on a provincial comparative basis. The case loads and
clearance rates are on the whole satisfactorily handled.
19British Columbia, Annual Report of the Ministry of Attorney General,
1981-82.
20 Policing represents a large part of the balance of the total cost. In
1981/82, provincial and municipal expenditures for policing throughout
the province was approximately $188.6 million and the federal
government spent approximately $21.6 million (Ministry of Attorney
General Figures).
21 For a detailed review of these schemes, see Linden, "Restitution,
Compensation for Victims of Crime and Canadian Criminal Law" in •
Community Participation in Sentencing, Law Reform Commission of Canada
(1976), pp. 5-49, at pp. 11-12.
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One may provide against property loss by securing private insurance.
Unfortunately, many victims, such as the aged and impoverished do not
carry insurance.

For many smaller businessmen, who suffer a great deal
of loss as a result of vandalism, the cost of insurance premiums may be

prohibitive.
A civil action, too, is an illusory remedy.

In an article on
restitution and compensation for victims of crime, Professor Linden, an
authority on tort law, states the following:
The civil law appears to provide assistance, but it rarely does
so in real life. An empirical study done at the Osgoode Hall
Law School in 1966 demonstrated that only 1.8% of the criminally injured respondents collected anything from their attackers
by tort suits. In other words, only 3 individuals out of 167
people interviewed received any financial reimbursement through
tort law. Not only was tort recovery rare, but very few
victims even considered suing, fewer consulted a lawyer about
their legal rights and still fewer actually commenced legal
action against their assailants. Only 14.9% of the respondents
considered suing, only 5.4% consulted a lawyer and only 4.8%
actually tried to collect something from their attackers.
A
study done in British Columbia by Burns and Ross closely
resembled these data.
The reasons for this dreadful recovery paétern were
varied. Most commonly, victims expressed the view that it was
not worth bothering to sue because the amount of their financial loss was small. Frequently, the identity of the attacker
was unknown, or if known to the victim, the offender would be
unable to pay any court judgment against him. Some respondents
were worried about the expense of launching a civil action.
Others were concerned that the offender might attack them
again, if they commenced litigaton against them. Many of the
respondents were totally unaware that they had any private
legal rights. A few believed (wrongly) that their private
legal rights were extinguished when the criminal action was
begun. As a result, the tort system was of little avail in
providing reparation to those injured by criminal conduct. It
was primarily a paper right without much actual efficacy. 22
•

In an era of economic restraint and public resentment over govern-

mental over-spending, it is not feasible to commit more resources to the
various forms of social assistance.

It is also doubtful whether the
pattern of disuse by victims of their private remedies will change:
overcoming fear.and misinformation is difficult; the expense of civil
litigation is not likely to change; neither is the relatively trivial .
nature Of the individual victim's loss. A wise approach is to draw upon
a resource that is already in place.
22 Ibid., at p. 9.
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Doing Justice

Finally, and quite apart from any material benefits compensation by
the offender may afford the individual victim, a reparative sanction is
clearly a palpable and constructive way for the courts to do justice in
sentencing.

As I mentioned earlier, along with the historical separation

of civil and criminal wrongs, the concept of redress was left behind, and
sanctions for criminal offences came to be justified mainly in terms of

deterrence, incapacitation, and the attempt to reform offenders.
In
recent years there has been a growing appreciation of the fundamental
importance of the principle of justice in society and of the role of the

criminal court in expressing and vindicating that principle.

The public

has been critical of past sentencing practices not only because they are
seen as ineffective and weak but also because they are seen as unjust,
because they often fail to hold the offender justly accountable for the
harm done. The sarcastic statement I opened with aptly expresses the
sense of injustice citizens often feel about the sentencing of offenders
and is as true today as it was in 1895 when it was written. In this
light it is hardly surprising that compensation by offenders, community
service, or other reparative sanctions invariably rgceive strong public
support.

Selecting Appropriate Cases

We come, then, to some of the issues surrounding the practice of
reparative sanctions. In its Working Paper on Compensation and Restitution, the Law Reform Commission of Canada describes "restitution" as
a sanction permitting a payment of money or anything done by
the offender for the purpose of making good the damage to the
victim. Since the purpose is to restore, as far as possible,
the financial, physical or psychological loss, restitution
could take many forms including an apologyi monetary payment,
or a work order. 23
The character of the offender and the nature of the offence will to a

great extent define the form of restitution that may be employed.
The criminal system deals with, in our view, three broad categories
2 3Law Reform Commission of Canada, Working Paper No- 5, Restitution and
Compensation (1974), at p. 8.

- 118 -

of offenders. Firstly, there is the group that we would call the
"quasi-criminal offenders." Under this definition would be included
juvenile delinquents whose delinquencies are of a trivial nature, those
who breach offence provisions under provincial statutes (other than
serious ones such as driving while disqualified), and those convicted of
minor criminal offences (shoplifting, for example). Secondly, there are
"first offenders," who are convicted of criminal offences but who have
either no previous criminal records or limited prior experience as
"quasi-criminal offenders." Lastly, are the "career or habitual criminals." These are individuals committed to making part or all of their
living by pursuing criminal activities and for whom crime is a way of
life. 24
The last group makes up a disproportionate part of our administrative concerns and causes the most difficulty. 25 It is this group,
unfortunately, least suitable for any schemes of reparation that are
currently available. Studies show that criminals of this type are likely
to spend a good deal of their careers in prison,26 so that they are not
available to pay compensation or to carry out work orders. Also, because
of their commitment to a life of crime for profit, they are unlikely to
pay even if they could.

This would certainly be the case for the more

sophisticated career criminals who are adept at manipulating the justice
system. 27
There are, however, other avenues that could be explored with
respect to this category of criminal. Prison work programs that do not
infringe on the activities of the work force is one example.

The old

24 Peter Silia et al., Criminal Careers of Habitual Felons (Santa Monica,
1977), at p. 55 and pp. 152 and 153.
25 In a tracking study of hard core drug traffickers in the British Columbia criminal justice system being conducted by the Drug Strategy
Committee of the Ministry of Attorney General, it was found that the
group of 367 traffickers being studied collectively had criminal
records comprising 4,460 convictions.
26Approximately half of their criminal careers, Peter silia et al, supra,
footnote 24, at pp. 13-15.
271n a recent report on organized crime prepared by the Ministry of
Attorney General, it is noted that the impression one obtains of convicted criminals who are taxed'by Revenue Canada is "... that criminals
are more upset by the loss of their money than by the prison term to
which they were sentenced" [Ministry of Attorney General, The Business
of Crime: An Evaluation of the American R.I.C.O. Statute from a
Canadian Perspective (1980), at p. 53].
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prerogative remedies of forfeiture and criminal bankruptcy should also be
examined.

In the latter case, it is suggested that a "receiver" would be

appointed at the time of the charge to prepare an inventory of the
accused's assets and to isolate them from transfer until the exhaustion
of any right to appeal.

In short, anything which is workable that takes
the financial burden off the taxpayer deserves scrutiny. 28
The

first two categories

tive sentencing, especially

of

the

offenders

best suited to repara"first offenders." They represent the
are the

greatest number of offenders that pass through our criminal courts. More
importantly, they tend to only pass through once. 29 And their offences
are predominantly property-related30 which makes the reparative approach
straight-forward. Regrettably, rather than employing such an approach,
the courts sentence a significant number of first offenders to a
custodial sentence. 31
There may be an apprehension by the judiciary that the only way to
deter an offender is to bring home to him the seriousness of his crime by
the use of a stiff penalty. The deterrent effect of a custodial sentence
cannot, however, be empirically supported, particularly for first
offenders. 32 Recidivism of an offender is dependent more on his
character and the nature of his act than on the severity of the sentence

28 It should be noted that provisions of this kind have been invoked in
the United States in Racketeer Influenced and Corrupt Organizations
Statute, 18 U.S.C., ss. 1961-1968, enabling (1) forfeiture of a
convicted racketeer's interests in his "enterprises" (s. 1963), (2) the
bringing of a civil action under the statute by the Attorney General in
addition to a criminal one (s. 1964(b)), and (3) a private civil remedy
by an individual to "recover threefold the damages he sustains and the
cost of the suit, including reasonable attorney's fee" (s. 1964 (c)).
29 In a study prepared for the Law Reform Commission of Canada, it was
found that of the criminals who committed an indictable offence for the
first time, more than 70% did not commit another indictable offence
during the subsequent five years (72.6% for property offenders, 83.3%
for those convicted of an offence against a person and 86.5% for sexual
offenders), Law Reform Commission of Canada, Studies on Imprisonment
(1976), at pp. 20-21, 24 and 26.
300f the offences committed by first-time offenders, 68.2% were propertyrelated. Ibid., at p. 28.
3 1 21.7% of first-time, non-violent property offenders were sentenced to
prison. Ibid., at p. 28.
32See generally E. A. Fattah, "Deterrence, a Review of the Literature" in
Fear of Punishment: Deterrence, Law Reform Commission of Canada
(1976), pp. 1-101, especially at 99-101.
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that he receives.33

At least, "restitution acknowledges the limitations

of a sentencing policy designed to 'correct' or 'rehabilitate' offenders
and yet attempts to avoid the futility of strictly punitive sanctions." 34

Law Reform
To be fair, it must be conceded that the means currently available
to a judge to effect restitution are unsatisfactory at best. The provisions in the Criminal Code are vague, inconsistent and simplistic. One
writer summarized these problems as follows:
Firstly, we have five different provisions in the Criminal Code
- ss. 388(2), 653, 654, 655 and 663(2) and (3) - at different
places in the Code and they read as though they apply to different problems.
In fact, there is only one problem - the
single question of restitution. Secondly, these provisions
have different conditions precedent. Sections 653 and 654
require an application to the court, but ss. 388(2), 655 and
663(2) do not. Sections 388(2), 653 and 663(2) require "a
And for some
person aggrieved", but ss. 654 and 655 do not.
reason ss. 653, 654 and 655 apply only to indictable offences.
Section 388(2) is backed up in s. 388(3) by the possibility of
imprisonment for up to two months. The other provisions contain no such power of automatic imprisonment. The third need
for simplification is consistency of definition. Section 653
provides "satisfaction or compensation for loss or damage", but
s. 663(2)(e) provides "restitution or reparation" for "loss or
damage", while s. 388(2) provides "reasonable compensation for
the destruction or damage", and the marginal note to s. 655
tells us that an order for restoring property is also "restitution". 35
A streamlining of those provisions is in order and must receive
attention in a review of the Criminal Code. For the present, however,
one cannot ignore the plight of the victim and dismiss it with the
promise of legislative review sometime in the future.
the problem with inventiveness and creativity now.

We must approach

The provincial

Attorneys General have recently appointed a committee and a task force to
consider the whole topic of justice for victims of crime, and one of the
objectives is to discover practical means of securing reparation for the
victim.

Moreover, there is the opportunity at each level of the criminal

33 Ibid., at p. 94.
34Law Reform Commission, supra, footnote 23 at p. 8.
35 Chasse, "Restitution in Canadian Criminal Law," 36 C.R.N.S. 201, at p.
205.
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law system to contribute to the expanded use of the existing provisions.
The police are the first to interract with both the victim and the

offender. It is at the initial meeting that information regarding the
victim as well as the offender should be taken.

In addition, that is

also the point that the victim should be advised of his or her rights and
remedies or, at least, that they exist.
The prosecutor, as advocate of society's interests, should be
sensitive, as well,

tO

the difficulties of the victim's role.

A lay

person cannot hope to cope with the complexities of arraignment, adjournments, preliminary inquiries, trial negotiations, and trial dates.

To

keep abreast of his assailant's progress in the system would only serve
to increase his loss in terms of both time and money.

The prosecutor

could routinely present the victim's claim to the court on sentencing.
The courts, finally, could increase their use of reparative

measures. Their use of these measures is, of course, dependent upon the
information made available to them by counsel. While I have focussed

mainly on compensation by the offender in this paper an expanded use of
community service orders is also a way to increase the offender's
involvement in the consequences of his crime.
Only when we are able to integrate the claim of the victim and the
resources of the criminal into our system of justice can it become both
fair and efficient.
solution.

Reparative sentencing, in itself, is not the whole

It cannot deal with offenders that are not apprehended; nor

can all offenders be expected to cooperate. Compensation is not appropriate for the impecunious offender, and a professional thief or con-man
might well treat such an order, when based on a simple offence, as a
license to . continue his trade. And clearly reparative orders do not
provide for the incapacitation of dangerous offenders. Nonetheless,
redress by the offender is a sentencing principle, I submit, whose time
has come.

We have, at least in some important ways, come full circle in
our return to the idea that the victim of crime must have a significant
role in the total response to that crime, and that wherever practicable
the offender must be held directly accountable for the harm done. With
imagination and effort, we can make the principle practicable in more
cases than we do at present. It can become a valuable addition to the
administration of justice and help retain the credibility of the existing

system.
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COMMUNITY SERVICE BY OFFENDERS (Session Three)

COMMUNITY SERVICE BY OFFENDERS:

A NOVA SCOTIA PROGRAM

Hiram J. Carver
Provincial Magistrates Court
Province of Nova Scotia

In earlier times the only crimes that were attended to by our
criminal justice system were the more serious crimes.

There was still a

lot of chicken stealing, shoplifting, and smashing of windows. Unless
they became really serious, these matters were dealt with by the community. I myself reaped substantial benefits from one of my criminal
endeavors. Two other friends and I damaged a gentleman's sawmill by
rolling rocks off the dam and thence onto the flywheel.
No police were called.

He caught us!

He met my father and me. As a result of that

transaction, he and I got to know one another exceptionally well.

I

later married his daughter.
Gradually the whole action scene shifted from the community to the
police, the courts, the probation system and the parole officers -- all
highly paid and trained individuals.

If I had got caught in what we

called the enlightened era, the mill owner would have called the police,
I would have been rushed off to the court, and I never would have met the
miller nor his daughter.
Today we have come to the stark realization that without community
involvement we are slowly losing the war against crime.

With our jails

full and prisoners being released on the revolving door principle, the
whole new thrust is to provide alternatives to imprisonment.

One of

those alternatives is "Community Service." This type of program should
save taxpayers money but if that is the only reason we are embarking on
same, then the course we are charting will leave us with an increased
bureaucracy as well as a colossal problem.
In my opinion, we should be going forward not only with programs
that provide alternatives to imprisonment but programs that allow for
alternative sentencing.

In that way we go forward involving the public

for the good it will do the public by allowing them to help reform their
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offenders. There will be a saving of dollars.
won't be to save dollars alone.

However, the program '

The main thrust will be to permit the

community to help itself.
It is my Opinion that to get the public involved, we must not start
with those people that we would be sentencing to jail.

We must, after a

long absence, court the public to lend their assistance by using their
sons and daughters who have broken laws which only require a monetary
penalty or at best a short period of imprisonment.

As the courting

process continues, we can move more serious cases toward them.
I think the Honourable Solicitor General, Mr. Robert Kaplan, summed
it up when he stated:
As I said at the outset, we need and we invite public support.
To achieve public support, however, one must first have
credibility and to achieve credibility one requires programs
and services Which are worth supporting, and only then will we
achieve public understanding and acceptance.
In my opinion, you cannot build a credible program of community
service with the public if the whole program is founded on using only
offenders who but for a community service program would have gone to
That will come in time.

jail.

I will comment upon same later on in this

paper.
Having said that, I will now turn to outline a program of community
service that has been in effect in our area since 1976. It has been a
program that has provided for alternative sentencing.
Community Service Orders are orders made by a court through a
Probation Order whereby the offender is required to carry out work or
perform some service for the benefit of the community over a fixed period
of time. The work if possible should be done during the offender's free
time.
Anyone qualifies for community service who may be placed under the
terms of a Probation Order. I am much more concerned with the offender
than the offence when I am considering whether I order the offender to do
community service.
There are endless numbers of places and ways community service has
been performed: churches, cemeteries, fire halls, film making, community
halls, in schools assisting janitors or bus mechanics, senior citizen
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clubs, hockey arenas, taxi driving to school for underprivileged
children, babysitting services, ball parks, legion halls, disabled
citizens, community campaigns, museums, giving blood (to give blood you
get a credit for five hours and for each additional new donor who
actually gives blood, a credit of five hours will be allowed), and the
latest one added to the list is roadside cleanups. (Think of the work
available if all of our secondary roads were miled off under a
fine-options program or for community service.)
In our program, we have the offender seek out his own employment
which must be cleared by the Correctional Services. The offender must
also seek out the person in the public to supervise him while he is
carrying out the work.

In the first instance, if I think he is a

possible candidate for Community Service, I set the case ahead for two
weeks; he then nets with a Correctional Officer who clears him for the
program. If he does not clear this stage, he is referred back to the
court. The Correctional Officer will file a letter giving his reasons
for not giving him the clearance. If he passes this stage, he is advised
to go back to his community and . there seek out the number of hours
required as well as a person to supervise the work.. Upon obtaining a
letter that certain work is available and he has a supervisor, he returns
saine to the Correctional Officer who after obtaining the offender's
consent, files all the material with the Clerk of the Court. The
offender upon his return to court is placed on probation, usually through
the Conditional Discharge procedure.

upon completion of the work, he must return to the court armed with
the Placement Completion Form and a letter from the Correctional Officer
recommending an Absolute Discharge (sample copies attached). If all is
in order and the work is well done, then an Absolute Discharge will be
issued.

At this point I usually take a little time to read part of the

report.
Should a person fail to do his work, it is expected that the
Correctional Services will follow the law and charge the offender with a
violation of probation. This step is vital as it does not take long to
feed through the offender's group ham sets that it is all a joke. A
violator found guilty will generally be sentenced to a month in jail or
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some other suitable penalty.

It will in either event be a harsh

sentence. The offender has been given a chance and he has fouled up and

now deserves severe treatment to let him know the court is not fooling
and to let other members of the public know likewise.
Purpose of the System

(1) It involves the public in the court process;
(2) It relieves the Probation Service of unnecessary work and
provides them with much needed time to spend with deserving
offenders;
(3) It provides a way for an offender to pay for the damage he has
done to society without in any way upsetting his financial
standing or suffering embarrassment from serving time;
(4) It gives the offender an opportunity to converse and associate
with a responsible person in society;
(5) By having to seek his own employment in the community and take
all the steps that lead to his final discharge, it makes the
offender responsible and accountable to the community unit and
to the court. It may also be the first time that the offender
has ever had to seek work by asking for it from someone. Can
any one of you picture yourself trudging up to*your minister's
door, explaining why you were there and then asking for his
help?
As of May 1, 1982, our program which is still in the early stages

has logged 36,150 hours.

At $4.00 per hour that spells $144,600.00, not

to mention the benefits to the community and the offender that cannot be
gauged by a dollar sign.
After six years with the program well established and with good
public support, I have used the program for break and entry charges and
where an offender fired a shot at a police car. I would not have done
that in the initial stages of the program.
This program must never be thought of as a cure-all program.

It is

a program that can take its place as part of the overall system. It must

be implemented gradually, with complete cooperation from the Correctional
Service and with the full support of the public. Also, and very important to note, the program must not be looked upon as a source of cheap
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labour.

It must always be looked upon as a means whereby the offender
can repay the community for the wrong he has done, be able to identify
with that community and the work he did therein, and in so doing come
back into the mainstream of society as a responsible person to take his
place as a good citizen.
We will always have the fine, the jail, and the prison; but by using
the alternatives it makes the sentencing procedure much more flexible,
the offender benefits and above all, it brings the community back into
the action to help with their offenders, which to me is vitally important.

COMMUNITY SERVICE BY OFFENDERS:

THE AMERICAN EXPERIENCE

Alan Har land
Department of Criminal Justice
Temple University, Pennsylvania
Introduction
The Judge and more directly Mr. Hogarth this morning gave me an
ideal starting point, I think, with Mr. Hogarth's observation about the
process of social change and the extent to which it occurs quietly and in
a piecemeal fashion in the criminal justice system at the unstructured
discretion of individual judges.

An American judge -- Judge Marvin

Frankel -- has made a very similar observation in his excellent book on
criminal sentencing. He prefers as you will see an analogy to sand
rather than this morning's emphasis on . water, but what he has to say is
that "legislators have not done the most rudimentary job of enacting
meaningful sentencing laws when they have neglected even to sketch
democratically determined statements of basic purpose. Left at large,
therefore, wandering in deserts of unchartered discretion, the judges
suit their own value systems insofar as they think about the problem at
all."

This description is a good starting point because it, better than

almost anything else, describes the situation that exists in the United

. States in terms of community service today.
My observations about restitution being largely unstructured, not
operating with any consistent legislative direction, are much more
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relevant in the area of community service.

There is far less legislation

in the United States, almost no case law whatsoever, but at the same time
there are an increasing number of community service programs and
community service orders appearing in the courts and in other stages of
the criminal justice system.

The first formal community service program in the United States was
implemented in 1966 in Alameda County, California, although the notion
had been advocated considerably earlier by a psychologist, Albert Eglash
under the name of creative restitution. The Alameda County program was
begun by a local judge for female traffic violators for whom he thought
jail terms were too severe, but a fine was unrealistic since they could
usually show an inability to pay. The program spread subsequently to
juveniles, to males and even to some minor criminal offenders.

The

program proved to be highly successful in terms of the number of hours
that were being completed, and in terms of full completion of their

obligation by the offenders in the program. Most community service
orders, in other words, were satisfied.
As a result of publicity adhering to this program, the notion of
community service by traffic violators and other offenders spread
throughout California in the early 70s, and now almost every county in
that state has a form of community service program.

Indeed there is an

organization called CLASP, California League of Alternative Sentencing

The organization is a very interesting one because it does
what legislation throughout the United States fails to do. It provides
some degree of communication between the different county programs and
Programs.

attempts to supply some level of consistency in operating procedures and

objectives in these programs.

But except for that one isolated example,

community service is cropping up at the unstructured discretion of
individual judges, prosecutors, and parole boards and early release
committees, and anyone else in the criminal justice system who thinks
it's a good idea, all over the United States.

The impetus for community service across the country was not just
from California, it came obviously in large part from the Criminal
Justice Act in Great Britain in 1972 and that Act had a very important
influence on the spread of community service in Great Britain. The
American Bar Association picked up on this idea and decided it should be
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spread throughout the United States and has played a considerable role in
doing so. Of course, the Law Enforcement Assistance Administration has
played a major role. LEAA funded a large number of community service
programs.

In addition there is a growing body of legislation now in more

than a third of the states, most of which has been enacted in the last
three or four years, authorizing the use of community service in a
variety of criminal justice contexts, from pre-trial diversion through
typically sentencing, but also as I mentioned, in work release settings
and in parole. The legislation, like the legislation dealing with
restitution, is extremely unhelpful. Judges, work release boards or
parole boards are simply given the power to use community service. More
often than not it's not even defined.

The recipients are not spelled

out, the purposes are not spelled out, and there are other problems that
I will get into later on.

Program Performance
On the bright side, however, by comparison to restitution, a recent
study was just completed by Joe Hudson and Burt Galaway in Minnesota,
which is a review of community service programs across the country, and
their results were remarkably consistent with our own, that community
service programs are very successful in their own terms.

Most of the

offenders going through the programs do complete the number of hours
required of them.

Most of the programs experience very little difficulty

finding placements for these offenders.

In fact, with the current

economic environment in the United States, most of these programs have a
surfeit of placements available to them. You open up shop as a community
service program, and you are immediately inundated by every volunteer
coordinator in the county who wants people to go and work in his
hospital, or wants people to go work in the park service, who wants
people to go and work in a variety of other volunteer services.

So the

programs, at least at that level, have experienced very few of the
difficulties that I mentioned this morning in connection with restitution
programs. They run relatively smoothly. Administratively, they have not
proven to be a headache, they have had no trouble getting referrals from
criminal justice decision makers. Judges want to send everybody to these
programs once they open up - traffic violators on up.
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Liability Problems

They have run into a couple of administrative problems and implementation problems worthy of mention, probably the most important of which
is the issue of liability and the fear of liability for acts committed by
. an offender while in a community service placement. An example in one of
the programs that I evaluated in Massachusetts, was that an entire
municipality refused to cooperate with the program and allow any placements by criminal offenders because they were afraid that if they took a
placement from court and put an offender working his community service,
for example, as a maintenance man in a school, that the possibility was

that he might run amok and hold children for ransom in the basement or
what-have-you, and the parents would turn around and sue the municipality. Other examples of reasons given not to cooperate have been: "We
don't want people working in our hospitals because of easy access to
drugs, easy access to a ve-ry vulnerable population of patients who might
be victimized by offenders performing community service and we simply do

not want that headache as a municipality with the threat of lawsuits
hanging over our head all the time." That kind of response is very
rare.

There are a couple of isolated examples that.I have come across,

but generally speaking there has been very little resistance to the

implementation of community service programs and there have been in the
United States no documented cases in which liability has been a serious

problem either for acts committed by the offender resulting in injury to
a third party or by the offender himself being injured during the
performance of a community service placement.

So that's the good news

which most people accept as the entire news. I think it's only academic
curmudgeons such as myself who see several mildly disturbing issues that
I think need to be faced in this area, not the least of which is the
total absence of guidance offered in legislation to direct these
programs.
Fixing the Amount of Service
The first and major issue Is one of setting the amount.

In Great

Britain, as you are all aware, the legislation creating community service
orders fixed the amounts of service permissible within rather narrowly
defined limits -- 40 to 240 hours of community service.

Where programs
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crop up at the initiative of individual judges or other criminal justice
practitioners, there are no limits on the amount.

As a result I am

seeing in data coming in from programs that I'm evaluating currently,
community service dispositions that I have to send back because I just
assume that they are coding errors, but more and more they come back not
being coding errors and in fact the offender has been required to perform
24,000 hours of community service. And it doesn't take much of a
calculation on nights and weekends or even full time to bring that into
some perspective that takes it out of the realm of community service and
starts to raise concepts such as peonage and lifetime servitude. The
amount then I think is something that needs to be critically and very
immediately addressed in the United States and anywhere in which community service is being advocated as a penalty for criminal offences.
Some programs within the United States are attempting to address this
problem internally by constructing their own guideline systems. Usually
this means little more than arbitrary assessment that a particular type
of crime merits a particular number of hours of community service.
Burglary is worth 50, robbery is worth 100, and so on.

Obviously, where

you have ten or 15 programs operating within a State and they all have
their own guidelines it's better than nothing,

but you still have 15 sets

of guidelines and you get not just the concern with the absolute limit on
the number of hours that can be set, as a matter of absolute justice, but
you aggravate considerably the problems of sentencing disparity which we
have been spending the last decade and a half trying to sort out in the
United States.

So community service is potentially a major villain in

the contribution to sentencing disparity unless controlled in some way by
guidelines as to the amount of services.
Type of Service
Guidelines have also been neglected in the United States with
respect to types of service that are permissible although this has not
been a problem.

The types of service have been almost universally labour

for governmental organizations. Whether it's state or local government,
or charitable organizations or other non-profit corporations, there have
been relatively few problems in that,area.
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Purpose of CS
Another issue that I think has been neglected enormously in the
United States is why we are doing this, what are the purposes?

As the

judge said it's probably not permissible for us to purs'ue this wildly
just because we see a free source of labour. On the other hand, his
emphasis on community service as an alternative to incarceration is one
that I always hear in the United States too, that this is what community
service is all about -- that it should be an alternative to
incarceration. Conceptually I can agree with that.

And in fact if I'm

arguing for reducing prison populations I quite shamelessly use community
service as a good excuse to let people out. But systematically, the
practical experience of the United States is that community service has
no more than restitution been an alternative to incarceration, especially
imprisonment, and in fact there are no programs that I know of in the
United States that systematically use community service in that context.
Instead it is another sanction that is imposed to extend social control
over offenders who would have typically received probation and not
incarceration, or •at best an alternative to fines.

Even where it is an

alternative to fines however, the area is not without some problems,
especially in the United States with the constitutional constraints under
the equal protection clause of the 14th Amendment; the use of community
service as an alternative to fines is potentially discriminatory and
leads to some rather dramatic results if you look at what can happen
empirically.

If you allow an offender who can pay a fine to pay a fine

and leave, and you require all offenders who cannot pay a fine to work it
off in terms of community service, which depending on the amount of fine
can extend for a considerable amount of time, then you have one group
that pays and walks and another group that stays and works.

If those two

groups break down dramatically and empirically along racial lines, which
they will tend to do in the United States, you get the white guy walking
and the black guy working on the side of the road in a very visible
setting. Anyone who has driven down to Florida will see that here are
the offenders performing community service -- they don't have the chains
aound their legs any more but the sheriff is still sitting there with a
gun in his lap, and the congruence of communitY service with involuntary
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penal servitude and slavery is then enforced very dramatically in that
setting. Now, obviously I'm overstating the case, but the issue is a
real one and one has to be concerned with the use of community service in
a glib fashion as an alternative to sanctions without considering the
potential for discrimination or unintended consequences such as that.
The last problem that I'd like to identify as being associated with
community service in the United States,

is another problem which the
judge raised and that is the extensive reliance on its rehabilitative
potential. "It's very good for the offender," it's argued, "to make him
perform community service."

It's something that the courts in the United

States have relied on extensively to allow community service without
statutory authority.

If it's rehabilitative you don't need statutory

authority, you can do it as a condition of probation. As a result, the
rehabilitative logic has been used to avoid setting guidelines and
structuring discretion.

And I think it's time obviously that we face up

to the fact that we can't continue to justify extending social control
over people's liberty on untested assumptions that it's good for them.
We did that with prisons.

That's why the Quakers built the first

penitentiary in Philadelphia -- it was going to be good for the
offenders.
system.

In fact it drove them insane and we ended up with the prison
But the logic was very similar -- it's better than what we're

doing now.

The penitentiary was better than corporal punishment and it's
intent was rehabilitative.
If community service is being promoted with

the same logic that it's better than what we have now and it's
rehabilitative, then it is incumbent upon us to test both of those
assumptions before we go very much further.

If for example unpaid labour

is good for the defendent, it may be possible that paid labour is even
better and, incidentally, would allow the offender to pay restitution to
his victim, which community service clearly does not do. He doesn't get
paid for that.
I'd like to leave the discussion of practicalities of community
service for your questions. If you are interested in how these programs
work in the United States in detail, I'd be glad to answer your
questions.
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CS and Reparative Sanctions

I'd like to close by getting back to the program notes that
establish the tenor for this discussion to say that I see very little to
be gained from continuing to discuss compensation by offenders and
community service by offenders under the general rubric of reparative
sanctions as if they were merely different means to a consistent end. As
I mentioned yesterday, while it's possible to obtain an almost universal

consensus that redressing the injuries of the actual victims of crime or
tort or contractual breach, or any other kind of social harm for that

matter, is an element of justice that we all accept, few would argue that
requiring offenders to perform unpaid labour for local charity or parks
department is a 'similarly essential component of justice. Unlike compensation or restitution which are based primarily on the victim's loss,
the amount of community service, whether you have guidelines or not, is

imposed by criminal courts in usually in no less an arbitrary way than
the amount of a fine is fixed, or the length of probation or
incarceration, or any other penal sanction. More importantly, whereas it
is possible to argue that victims deserve to be compensated independent
of one's views about the advisability of traditional forms of punishing

offenders, the same cannot be said of community service.

Stripped of

modern day euphemistic wrapping, it is at core not significantly

different from the long-standing practice of penal servitude by inmates
of prison. As such it is simply another way of punishing offenders that

should be approached with the same caution that we wish had attended
other revolutionary break-throughs in penal reform, including the
penitentiary. Calling community service reparative because the offender
pays back society or the community or some other abstraction does little

to distinguish it from a monetary fine, which also goes to society by
swelling its treasury, or even from imprisonment which we have benightedly accepted for many years as a way in which offenders "repay their debt
to society."

Most importantly, and finally then, calling community

service reparative is a potentially dangerous disservice to the extent
that those who pursue community service as a punitive option -- "making

them pay" -- can continue their repressive pursuits behind the cloak of
what we see to be the widespread acceptability of the undifferentiated
concept of reparation.

This is one of the reasons why it's very popular
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in the United States right now. There is a conservative backlash against
liberal treatment of offenders on probation -- "Let's do something to
these characters, let's make them pay."

You can sell reparations to

everybody and if you put community in there nicely without bothering to
wonder whether it is reparative you'll get away with it every time.

It
accounts for its popularity to a great degree. What is happening in
United States is exactly that, that community service and restitution are
not being distinguished at all or very sensibly. One result is that we
are getting increasing use of community service, which is avowedly a
penal sanction in pre-trial settings, and that raises issues of
punishment before conviction that perhaps do not apply to a restitutive
sanction which has long been used in a pre-trial setting. Another result
is the growth of "restitution programs" that have no concern whatsoever
for victims' interests, because they are in reality, C.C. programs. So

I recall again my plea this morning, for conceptual clarity in whatever
Canada does with respect to community service and restitution; let's call
a spade a spade and get on with it from that point.

CCMMUNITY SERVICE BY OFFENDERS: SOME AUSTRALIAN PERSPECTIVES
Duncan Chappell
Department of Criminology
Simon Fraser University
One affiliation which may make me qualified to speak on this subject
is that I am a Tasmanian. For those of you who may find that affiliation
a little obscure let me remind you that Tasmania, which until about 100
years ago was called Van Diemen's Land, for much of its early history
between 1804 and 1854 relied almost exclusively on the benefits of
community service by offenders.

In fact during the heyday of that

period, the 1840s, out of a population of about 45,000 persons in Van
Diemen's Land, more than half were convicts or, as they preferred to be
termed, "government men." These convicts performed a wide variety of
tasks, some for the government and some for private individuals, and
there was no question then about the number of hours or days they
worked. There was a pretty simple distinction: it was either seven
years, 14 years or life.
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I would like to wallow a little further in Australian history
because I think it is important to pull away some of the shrouds that
cover the term "community service by offenders," and recognize it for
what it is, namely, a device which bears a similar hallmark to one we
have already had substantial experience with in our correctional systems
for several hundred years.

In the case of Australia this device was

called "transportation" and I think you will find, as I trace a bit more
history, that many.of the arguments that were made to justify the use of

transported convict labour in Australia are now being used to justify the
imposition of contemporary community service orders.

Community service by offenders in Australia began in 1788 when a
British fleet arrived at Botany Bay in New South Wales and deposited, in
addition to some trocs, 548 male convicts and 188 females. These
convicts formed the basis of the work force which subsequently settled
large parts of the Australian continent over the next century.

Of course

transportation to the sunny southern hemisphere was not thought of at
that time as a reparative sanction - people were not talking in those
days in this way about redress.

Indeed, transportation was seen initial-

ly as a sentence which was a merciful alternative to the death penalty.
Even then I think there were some who queried whether it was

a merciful

alternative to be shipped to Australia for life, but that question apart,

there was no doubt that at the time most felonies were punishable by
death and it was almost certainly preferable to undergo the unpleasant
voyage of 15,000 miles to Australia rather than to finish up. on the end
of a hangman's noose. I think it was Sir James Fitzjames Stevens who

described the principal correctional philosophy at that time as a system
of licensed revenge, and certainly transportation was a somewhat less
dramatic form of revenge than the death penalty.
But while the persons who originally devised the scheme-of

transportatton may have justified it as a merciful sanction, it very
quickly became apparent to those who were administering the colonies of
New South Wales and Van Diemen's Land that this form of punishment also

had substantial economic merits. Not only were the British able to clear
their jails of troublesome, depraved and corrupt persons, including quite
a number of political radicals, but the colonies 15,000 miles away were

provided with a large pool of free labour.

Thus one finds that very

- 136 -

quickly after 1788, in the literature of that time, people were beginning
to justify transportation as a method of rehabilitating and reforming
convicts through hard work, liberally laced with religious instruction.
In fact, transportation was fast becoming a reparative sanction! •
Charles Darwin visited Australia in the 1830's on one of his voyages
on the "Beagle" and being an excellent observer he noticed that Australians already had splendid roads. (I would add not any longer!) Darwin
said, and I quote:

The power Which the government possesses by means of
forced labour of at once opening good roads throughout the
country has been, I believe, one main cause of the early
prosperity of this colony»
Darwin, however, was less persuaded that this form of hard labour was
acting as a form of moral rehabilitation although he did say that he felt
that it could be judged to be a major success, in terms of assisting the
settlement of that distant land.

To quote him again,

The worst feature ln the whole case, that is of the transportation system, is that although there exists what may be
called a legal reform, comparatively little is . committed which
the law can touch. Yet that if any moral reform should take
place appears to be quite out of the question. On the whole,
as a place of punishment the object is scarcely gained. As a
real system of reform it has failed, as perhaps with every
other plan, but as a means for making men outwardly honest, of
converting vagabonds most useless in one hemisphere into active
citizens of another, thus giving birth to a new and splendid
country the grand centre of civilization it has succeeded to a
degree perhaps unparalleled in history. 2
We have yet to hear such glowing praise of contemporary service by
offenders, but perhaps it will not be long before similar benefits will
be perceived! However, I should give you one further example of comments
made by those who were supporting this marvelous new system of rehabilitation back in Darwin's time. A judge of that period wrote:
That even in the class of the more depraved convicts
transpprted for serious crime the instances of a reformed

1cited in G. Blainey, The Tyranny of Distance (1966) 129.
2Cited in R. Ward, The Australian Legend (1958) 88-89.
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character were numerous and gratifying. London pickpockets and
convicts from Dublin, Liverpool and the large towns of the
United Kingdom, who from their childhood upwards had been
brought up in ignorance and had led lives of habitual crime, if
not from principle then from obvious motives of interest in the
prospect of becoming independent in a land of abundance,
altered their course of conduct and became industrious members
of society. 3
So Robert Martinson was obviously remiss in his analysis of correctional
history in not recognizing transportation to Australia as one method of
rehabilitation discovered and patented by the British that did work! But
although some seeds of success were apparently to be found among the
community services performed by transported convicts, turning many of
them into honest Australian citizens, there were also seeds of destruction of the entire transportation system. For some of the people in
England, who had originally favoured the use of transportation as a
severe sanction that got rid of a lot of nasty offenders and deterred
others, began to realize that it was also on occasion a sanction that
could (heaven help us), actually benefit some evildoers, sending them to
Australia eventually to lead honest and industrious lives under conditions that were vastly better than they were in the home country. Such
critics of transportation pointed out, for example, that convicts in
Australia ate meat three times a day, whereas in England, if they were
lucky, people ate meat only once a week! Facts like these led to the
belief in some political circles that transportation was really no more
than a "soft punishment option," which was out of keeping with a "let's
get tough with them" correctional philosophy. So even in those days
there were those who believed that community service should be pretty
unpleasant. It was not enough to transport offenders 15,000 miles from
their homes; you also had to make it unpleasant for them once they
arrived in their new place of residence..
This leads me to considen_another controversy about transportation,

which may sound familiar to you, concerning the supply of suitable jobs
for convicts. In the early days there was absolutely no shortage of

tasks to be performed in New South Wales and Van Diemen's Land.

"Govern-

ment men" could and did construct roads, bridges, churches, schools and
other public buildings.

To the delight of modern tourists many magnifi-

cent examples of these buildings remain in places like Port Arthur and
Norfolk Island.

3Ibid.

Free settlers in the Australian colonies also had the
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benefit of the labour of assigned convict servants, or ticket of leave
men who were housed and fed by their employers. But as more and more
free settlers arrived, and as more and more former convicts became
emancipated, the amount of work available for the remaining offenders
began to diminish and opposition to the use of free convict labour began
to grow as it competed with the employment of paid private labour. There
were no unions around at that time, of course, but nonetheless the free
settlers and emancipists made their feelings felt. The British government was not entirely insensitive to their criticisms of convict labour,
especially when it began to be pointed out that it was costing the
British government a great deal to transport offenders across the ocean
to the Antipodes.

Costs to the British government were also rising

further as fewer and fewer people wanted to house and feed convicts
assigned to them. Instead, the government had to pay to have convicts
housed in various jails.
Ultimately, it was economics which ended this chapter in the history
of community service by offenders. It became cheaper to keep British
offenders at home working rather than sending.them to a distant part of
the empire to perform labour for colonists.

And as.a final historical

note which vives all of this a slight Canadian flavour it should be
mentioned that after AuStralia began to object to receiving a flood of
convicts from the "old country" the British government began desperately
to search around for other places to lodge these unwanted dregs of
society.

One suggestion which was made was that they should work on the
construction of a railroad from Halifax to Quebec City. However, William
Gladstone, who apparently was the author of this plan, was told in no
uncertain terms that in Nova Scotia such a project would be "distasteful
to every class in the community," while in New Brunswick it was said it
"would occasion very great jealousy and alarm." 4
—Well let us now leap into the latter part of the twentieth century
when it seems no longer to be "distasteful to every class in the
community" nor a subject of "great jealousy and alarm" that certain
offenders should 'perform community service.

Community service by

offenders has in fact gained'a fresh respectability even in my home state

4 See A.G.L. Shaw, Convicts and the Colonies (1966) 331.
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of Tasmania. Indeed, was put in place in Tasmania which permitted a
court to order certain types of offenders, who were otherwise eligible to
be imprisoned, to perform community service up to a maximum not of seven
years, 14 years or life, but a mere 25 days. Since 1971, every
Australian state (of which there are six) and the two territories have
followed Tasmania's lead and established their own community work order
schemes.
What was the rationale for the original Tasmanian scheme?

One can

find a smattering of denunciation and rehabilitation in the stated
objectives of the scheme:

The rationale is to deprive offenders of their own free
time, to inject an element of punishment by requiring them to
carry out some useful tasks without pay. ?hile still maintaining the integrity of this aspect of work orders they are
now seen as having some far reaching social effects and are
taking their place as an intervention technique.5
These are the words of Mackay and Rook who in 1978 conducted the first
and only extensive evaluation made of community work orders in
Australia.

The evaluation concluded that the "work order scheme is a

successful, unique, innovative and viable alternative to imprisonment
with numerous benefits to both the offender and the community.

The

scheme can be unreservably recommended for adoption in other Australian
states and territories." 6 That recommendation has since been enthusiastically acted upon.
Let me now turn briefly to the Australian Law Reform Commission
(ALRC) which entered this field in 1978. In that year the Federal
Attorney-General gave the ALRC a reference to undertake a fundamental
review of the sentencing of federal offenders throughout Australia.

The

reference, which was couched in very broad terms, asked the Commission,
among other things, to look at the merits of community work orders as an
alternative to imprisonment.
I should perhaps explain at this stage that Australia, while
possessing a federal system of government, has organized its criminal
justice system in a way which is different from either Canada or the
United States.

There is no uniform criminal law in Australia - each

5 J.G. Mackay and M.K. Rook, The Work Order Scheme (1978) 16.

6Ibid., 117.
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state and territory has its own criminal laws - but the federal government has enacted various criminal statutes covering offences relating to
areas like fraud involving government agencies,

customs and immigration.

Nonetheless, the parameters of federal concern in the criminal law field
remain quite narrow. The Australian federal government, under what has
been labelled the autochthonous expedient, has also chosen not to
establish its own complete set of criminal justice agencies, preferring
to rely instead largely upon the services of existing state and territorial institutions to try, and where necessary, house, federal offenders.
Thus Australia, unlike Canada or the United States, has no federal
correctional system, nor does it have federal courts administering
federal criminal laws. Instead state and territorial courts deal with
federal offenders and state and territorial correctional services are
used for those offenders who are convicted and sentenced. The only
complete bastion of federal criminal law power is, in essence, the
Australian Capital Territory (ACT), a little enclave situated between
Melbourne and Sydney, which is administered by the federal government
(rather like the Federal District of Columbia).
Well, with its reference in hand the ALRC turned to look at
community service orders and their application in the sentencing of
federal offenders.

In the ACT, which did not have a work order scheme in

operation, we found that the imprisonment rate was less than 20 per
100,000 -- a rate approaching that of the Netherlands, which is usually
touted as having one of the lowest rates of imprisonment in the Western
World. Given this low rate, it seemed rather pointless to advocate the
use of community service orders in the ACT as an option to imprisonment
when hardly anyone went to prison in the first place.
The ALRC found that in other Australian jurisdictions which had
already put in place community service order schemes, the principal
justification given for such sentencing options was that they provided an
alternative to imprisonment. These schemes appeared to attract broad
support from sentencers, as confirmed by a National Survey of Judges and
Magistrates conducted by the ALRC.

Questioned about community service

orders, almost two-thirds of all Australian judicial officers said that
they favoured these orders as an available option to the use of imprisonment.
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Well, with this type of information in hand, what did the ALRC do?
Frankly, we were rather troubled about the value of community service
orders and there was disagreement amongst us as to what we should
recommend as a Commission.

But, ultimately, we proposed that a community

service order scheme should be introduced in the ACT and that federal
offenders throughout the country should be eligible to participate in
such schemes, whenever they were available,
territorial offenders.

on the same basis as state or

This recommendation was made, however, not in

isolation but as part of a far-reaching sentencing reform package. 7 We
cautioned in our report that community service orders could very rapidly
become a political placebo used to justify political inaction on other
more controversial and substantial sentencing reforms. We also
questioned the validity of the claims made by certain proponents of
community service orders that they were an effective method of reducing
prison populations.

We further expressed concern about how community

service orders fitted with obligations entered into by Australia, as a
signatory of the International Covenant on Civil and Political Rights,
not to use forced labour.

While that Covenant excludes from its pro-

visions sentences of imprisonment with hard labour,-imposed by court
order, we felt that it could be argued that convicted offenders, even
when asked by a court whether they consented to undertake community work,
were not in a position to give real consent.

We were also worried about

the availability of suitable community work for offenders, particularly
at a time of high unemployment in Australia. Finally, we were also
concerned to ensure that no one saw these orders as a rehabilitative
sentence -- in the Commission's view they should be clearly labelled as a
form of punishment.
As noted above, this proposal and commentary regarding community
service orders formed part of a sweeping reform package put forward by
the ALRC deslgned to change the structure of the sentencing of feâeral
offenders in Australia.

The package involved what is perhaps best

described as a frontal attack on judicial discretion, seeking far greater
uniformity in the sentencing of federal offenders around the country by
the use of such devices as a Sentencing Council which would set guide7 See A.L.R.C. 15, Sentencing Federal Offenders (1980).
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lines for judicial officers about sentencing practices and procedures.
The Commission also recommended the abolition of parole for federal
offenders and the establishment of standard remission periods across the
country for all such offenders. We also suggested that far greater use
should be made of fines as a sanction and that a "day fine system" should
be constructed. These were just some of more than 150 specific sentencing reform recommendations made by the ALRC in their report published in
August, 1980.

The recommendations provoked an immediate and largely

negative response from state and territorial judges, correctional
administrators, police and just about everyone else potentially affected
by their content.
In conclusion, I should mention that in terms of implementation of
these recommendations, which is always an acid test of how acceptable any
law reform commission's views are to its consumers, little has been
achieved to date in regard to the major components of the reform package
put forward by the ALRC.

The federal government has, however, adopted

the Commission's recommendations concerning community service orders in
the ACT and elsewhere, together with a number of other uncontroversial
and modest reform proposals. While it is pleasing to record any movement
on the reform front the government must, in my view, do much more in the
area of sentencing reform if it is to dispel the feeling that this is
really a case of a political placebo being offered in lieu of tackling
the difficult issues affecting the imposition of punishment in
contemporary Australian society.

Panel Discussion and Comments from the Floor:

ART DANIELS
I was thinking of a quote which says: "The future cannot be predicted, only created." Thinking back to What Professor Hogarth and Judge
Hutton said earlier about programs just happening, I want to share with
you some of the results of community service and other programs that are
really happening and taking hold.

•

Compensation/Use/Ontario Data. We tracked the number of restitution
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orders over the last three years in Ontario through probation, only, and
it moved from 2,000 to 5,000 to 11,000 orders this year.
in succeeding years.

It will move up

And the money moved from $2 million to $5 million

to $11 million dollars of restitution to the victims of crime through
probation and through the initiative of the, probation service in

collecting. I think that's important; quite a lot reparative sentencing
is already happening.
Administrative Structure/Control of Growth. Turning to community
service one also sees growth of this new sentence.

orders in Ontario date back to 1977.

Community service

There was quite a growth primarily

because of the investment in coordinators. I think this is something
Professor Harland is emphasizing -- it can grow out of control without
standards and without trained coordinators of CSO programs, people who
are skilled in matching the offender and a job.
Type of Work/Multiple Placements. We're talking about meaningful

work, we are not talking about penal servitude or slave labour or hanging
out on the roadside in public view. We're talking about planned placements and a multitude of placements.

You don't just get one community

service placement, even to retire 40 hours; you may.move around and

develop skills. So you can see that there has to be an investment of
staff time, an investment of hinds to make the program work. You just

can't create community service and add it onto an existing workload
without it falling flat. Once you make the program available [you have
the means to achieve] very important growth.

The growth would not be

there unless there were coordinators to find placements. The judges
could make all the orders they wanted but placements would not be made if
the probation officer was left with a normal workload.

Community Service/Use/Ontario Data. So this year we'll deal with
9,000 offenders in the community through community service. In terms of
the value of the work to the community, again the growth is striking,

moving up close to a half million hours of community work this year
through 80 programs.
Coordinators' Role/Scope of Discretion. I see CSO the coordinator
in terms of my old profession as a personnel manager:

interviewing,

assessing and placing people in jobs. Wb ask the judiciary of course to
set the number of hours and the time it should begin and end but leave
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the placement with the administrator.

Offender

This is very important.

Attitudes. How does the offender respond? I have four

research reports with us completed in Ontario over the last several years
on all our community service orders. When we developed a program we
developed at the saine time a response to research. The original research
was jointly funded, by the way, by the Solicitor General of Canada, the
Department of Justice, and the Ontario Ministry of Correctional Services,
so it was very much a federal/provincial research and funding of the
program. Now, how did the offender feel?

Did he feel he was doing

something unfair, or that he was treated unfairly, or that he was going
against his will?

We found that the hours of work were completed quite

readily by most of the participants. But we asked them whether they felt
the judge was fair or that the sentence was fair.

Only one of the 500

people interviewed felt that they were unfairly treated. So if we're
aiming for justice as fairness, we seem to have found a rather good
alternative.

Effectiveness as Alternative to Prison/Ontario Data. Now, as we
talked about, is it an alternative to jail? Of the community service
applicants interviewed, half of them thought they were on their way to
jail had they not got this break, and so did their friends and peers.
Now'this is important; we talk about general and specific deterrents; if
their neighbours and friends and their peer group thought they were on
their way to jail, community service looked like a pretty good bet.

Effectiveness/Rehabilitation of Offenders. Seventy per cent of them
saw the CSO experience as helping them avoid further trouble. They
talked about getting certain skills. You've got a responsibility.

If

you're told that you are going to be at a nursing home at 8:30 that night
to provide a reading program or a musical program, or you're going to
play cards with four other senior citizens, or you're going to be the
fourth man in a bridge game, then you've got to be there. -- You've got a
sense of responsibility. Developing responsibility and some life skills
in offenders are indirect results.

The majority enjoyed their place-

ments, and I think that speaks well for the coordinators.
Placement Policies/Special Groups. We have specific programs in
Ontario for natives, and specific programs for mentally handicapped
offenders. Because community service is meant to help them succeed and
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get a better sense of self worth as well as do their hours, I think the
job matching here is very important. The program had an impact on their
lives, and their families and friends showed an interest in what they
were doing.

In fact some of their families also volunteered with them.

A lot of married men went out with their wives to their community placement.
Effectiveness/Recidivism. We're getting a 96% completion rate. In
terms of reconviction we looked at how they did a year after they had no
further contact with the criminal justice system. We found 88% succeeded, or only a 12% recidivism rate, which, if you look at recidivism
rates for various programs from jail, community houses, etc., you don't
find any with that kind of success. As for the 12% who failed, a third
of them did receive incarceration, some were fined - any kind of further
contact with the system is a failure - and half of the failure is failure
to complete the CSO.
Enforcement Policy. In connection with enforcement, the judiciary
and the Ministry have met a number of times. I think the rule of thumb
is that every hour undone means a day in jail.

It's very simple.

It is

an alternative to jail, and so if the offender doesn't complete the
hours, the alternative is going to jail. And that, I think, ensures that
96% completion rate and a very, very limited breach rate.

Effects on Community Involvement. Another aspect of community
. service is community involvement.

In Ontario we made a concerted effort

to ensure that the program would be delivered by concerned citizens, that
it would have a community function. Here's a sampling of the 80
programs:

the St. Phillips Anglican Church would deliver the program in

the north end of the city,.in a number of communities the Salvation Army,
in Barrie it will be the Rotary Club, in Atikokan it will be the Lions
It may be a traditional group having quite a stake in making sure
community programs work - the John Howard, the Elizabeth Fry, the St.
Club.

Leonards, or it may be an emerging group, for example, citizens concerned

about corrections.
Community Service as a Technique for Gaining Community Involvement.
Now, community service orders, to use a marketing term, sometimes can be
seen as a "loss leader" here. It gets people interested, it grabs
people's attention, it grabs an interested community of concerned
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citizens and from there you can begin to focus on other community-based
correctional programs. They begin to get interested in victims of crime,
in restitution, in reconciliation. They'll open a half-way house which
is the hardest thing to open in the community because they'll begin to
get very confident. The CSO does have an early sort of marketability.
We have native groups involved and groups that work with developing
mentally handicapped. We're able to sort of take the program and make it
work by looking at the client group.

Community Involvement/Ontario Data. Community-based agencies
represent a broad basis of citizen participation, Which is lacking in a
government organization. There are 7,000 volunteers involved in community work in Ontario.

Because they sit on boards of directors, every

one of those agencies -- and there's 200 of them involved in corrections
in Ontario -- have a board of directors ranging from 10 to 20 people.

Community Involvement/Some Other Advantages. And I think you have
to recognize this: community-based agencies are able to take higher
risks. All of us who work in government realize that risk-taking for a
big government makes us vulnerable.

But a citizens' group can take risks

and people will quickly respond to them and not attack them as quickly
because they belong to the local power structure of the community. They
can also elevate, and this is very important, public tolerance of all the
different alternatives.

So we get into community awareness, and

community-based agencies being flexible and reflecting local concerns.
Public Attitudes/Newspaper Accounts. What's the response of the
public?

I thought I'd bring a few sample newspaper headlines. Take the

Toronto Star article, "Crime Restitution Plan a Success," or, in
Kitchener/Waterloo "Society is the Winner when the Sentence is Community
Service," in the Picton Gazette "The Community Advisory Board Relates
Success" and then the Toronto Star last Sunday "Back to Basics, Offenders
are forced to Face Victims of Crime."

Effects/Widening the Net? The other point I wanted to mention is
widening the net. The male offender incarceration rate in Ontario hit a
high of almost 200 per 100,000 dropping down to about 140 in the time
period from 1950 on.

So we have a declining incarceration rate in

Ontario. For females you'll also see a declining rate of incarceration.
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At the saine time we see a growth in the rate of probation; exactly the
same rate, by the way, as the rate of charges by the courts.

So it

appears if the incarceration rate is going down, the probation rate's
going up at the same rate as charges.
not a widening net.

I think you can see that there's

While the courts are processing 40% of the people we

just get them in community alternatives rather than jail.
Effectiveness as Alternative to Prison/Ontario. Why, then, are
jails overcrowded, if most of these alternatives are working, which they
are? The reason is that 53% of people admitted to jail take up only 8.1%
of the bed time. In other words, one guy getting two years less a day
wipes out the efforts of a community service group putting 30 guys on the
street as an alternative to a 30-day sentence.

When we designed com-

munity service it was designed as an alternative to short sentences.
still have enormous numbers of short sentences.

We

However, longer

sentences of six to 24 months take up almost 60% of the bed time in a
prison but involve relatively few offenders.

Of 60,000 offenders, 6,000

take up about 40% of the beds and about 30,000 take up 8% of the beds.
So a lot of success [with community service can't be expected] to reduce
prison overcrowding. It is simply going to stop many people from coming
into contact with prisons.
Recidivism/CSO versus Probation. We can also look at community
service as an alternative to probation. Probation succeeds about 80% of
the time but the . CSO is working for 90% of probationers. Maybe we've
lucked into something that's better than probation!
Offender Attitudes/CSO versus Probation. How does the offender view
the CSO compared to probation, jail and restitution? If you'll bear with
me for two seconds I'll read this:

"The most frequent response revealed

they had learned more and generally gotten more out of the CSO experience
than they had ever received in their previous terms of probation.

Their

self-esteem increased to a greater extent through CSO and the community
benefitted for their efforts." In other words, the CSO became more
meaningful to them. I head up a probation service.

I'm not trying to

debunk my whole mandate, but it appears they prefer the CSO, and they saw
it as punitive, as rehabilitative, and as reparative.
Offender Attitudes/CSO versus Prison. Asked what they thought about
CSO versus jail the majority of the respondents said that in jail
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individuals were cooped up, lost freedom, missed families, and that it
taught them nothing but trouble. And interestingly those who favoured
jail -- there were a few -- commented that they received food and shelter
without having to work. They could serve their sentence and forget it;
jail took much less work than doing time in the community. That's a very
typical response to a short sentence in any jail. It's unproductive
time.

You can't move them to any kind of treatment program in 30 or 15

days.
Offender Attitudes/CSO versus Compensation/Fine. When asked about
CSO versus restitution, the individuals revealed they had enjoyed CSO and
preferred it over a fine because fines were too easy to pay and forget
about.
Offender Type/Middle Class Offenders. Most CSOs are applied to
offenders who are on social assistance and unemployed. We're usually not
talking about middle class offenders.

But for the middle class or upper

class offender, the work ethic CS represents has perhaps a special
significance. We had a doctor just recently in Scarborough who was
commiting fraud. He received a $20,000 fine which he paid instantly and
it was apparently painless.

But he also had to do 200 hours of free work

in a home for the elderly, providing free medical service.

Now that is

what riled him the most. Now he's not going to re-offend because he
doesn't want to do more community free work.

And he did those community

hours very quickly, within a matter of months. So we're talking about
CSO as punitive damages; I think you get that when you look at that
doctor's response to community service.

I think it was a lot better than

him going to jail because he is a practicing physician with good skills.
The community won all around.

He learned his lesson. We had a special

deterrent for him, we had a general deterrent. We had all the things
that we are looking for in a fair and just system.
MARGERY HEATH
Rationale/Aims. I'd like to start with talking a little bit about
the aims or purposes of community service.

Particularly, I felt some

discomfort with community service work by offenders being seen as largely
punitive.

That concerns me because I don't think most of us consider

work as punitive.

Perhaps the punitive aspect can be directly related to
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the amount of leisure time that's taken away from the offender.

But I

think there are some higher aims we could apply to community service,
such as achieving reconciliation between the community and the offender.
Another purpose is that it's a sentence where reparation, reconciliation
or mild censure, are primary considerations. It's an alternative sanction
when restitution is inappropriate, where the offender is unable to pay
restitution.

I think it's seen as a punitive sanction When there hasn't

been damage or loss caused by the offender, victimless crimes such as
driving while impaired.
Use of Community Service as Fine Option. I'd like to explain a bit
about community service work and the fine option program so that we don't
get into a confusing discussion here.

In Saskatchewan the fine option

program uses community service work as a method of settling a fine.

It

is an alternative that the offender chooses. It is not a sentence of the
court. If offenders are unable to pay the fine or unwilling to pay the
fine, they voluntarily come forward and make themselves available for
community service work. So it's a lot different than the community
service order as a sentence.
Liability Coverage. Last year just about 7,000 people worked off
their fines in Saskatchewan doing community service work. We have had no
incidents or liabilities resulting from actions done by the offender in
an agency where he is doing the work.

And we've only had two or three

claims in the last seven years for injuries to the offender himself as a
result of the work he's done. We do provide workers compensation
coverage, very important coverage I would suggest.
Fine Option/Community Involvement/Offender's Rights. In
Saskatchewan the fine option program is administered by a variety of
community agencies, such as those Art Daniels has identified in Ontario.
I have become quite concerned that through the community administration
more punishment probably can be put on the offender without concern being
raised, or protection available to the offender. For instance, the type
of supervision cah be punitive; the type of work that's being given can
be punitive.

We must be very careful about the work placements and the

supervision.

I don't think any of us wants this program to be

administered in that way. « I'm not sure specifically how the new Charter
of Rights is going to apply when the administration of programs is
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contracted to community groups. I think that we will have to take a
close look at whether the Charter of Rights will apply or will not apply
to those agencies that are arms length to government.

KENNETH MACKAY
Rationale/Aims. I agree with most of the things that Professor
Harland said this afternoon. I think, notwithstanding Margery Heath's
wish to emphasize other aspects of community service orders, that they
are punitive.

It is interesting to note that both the other commentators

placed community service orders in a catalogue of other sentences.
were better than jail.

They

Maybe they were or maybe they were not better

than probation orders, but they certainly were in the same category, and
I think that is true.
Offender's Rights/Justice. If that is so then I, as a lawyer, have
grave concerns about the justice involved in the sentencing process.
With respect to the judges here, I certainly would not want to put myself
in their place as a sentencer, but I have done a certain amount of
speaking to sentence particularly at the appellate level. I know what a
difficult process it is.

There are certain problems of justice with

community service orders, most of which have been covered completely by
Professor Harland, but Id like to repeat him here.
Equal Justice/Sentencing Disparity. The first one that Professor
Harland alluded to is that there is a problem with disparity of sentencing.

If this is a sentencing process then there must be great

concern about disparity in sentences handed out to offenders having
committed like offences with like backgrounds.

What does one do with the

offender who goes to jail as opposed to the offender who is a candidate
for community service because he happens to net the criteria and because
there is work available.

He falls into the category, therefore he is

given community service rather than what, I have to ask. Rather than
probation?

Rather than jail?

Even a short terni in jail? If so, I

suggest that there is a disparity between that person who gets to do
community service and the person who has to go the slammer.
Equal Justice/Assessing the Severity of CSO's. There is also a
'disparity with regard to assessing the severity of community service.
How does one evaluate it? Do you evaluate it in the number of hours? 1
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suggest to you that perhaps 20 hours digging post holes at the local
baseball field in order to put up a fence might be considered to be more
difficult work than 20 hours playing cards with old people.
evaluate in terms of punishment?

How does one

If we're talking about punishment,

which here takes the form of community service, what type of community
service are we going to assess against the offender?
Equal Justice/Eligiblity Criteria/Type of Offender. What does one
do with the perpetual offender, or even the offender who has only
offended once or twice, with the offender who has a record which includes
fairly serious offences and who is in front of the sentencing tribunal
for a relatively minor offence for which a community service order might
be a good idea? Does one take into account that record? If so, how does
one evaluate that record in terms of hours in community service or in
terms of the type of community service which will be assessed against
this offender?
Equal Justice/Special Groups. What happens to the offender who has
a disability?

Art Daniels' program in Ontario sounds like a good, well

thought out program, but how do you, in terms of disparity of sentencing,
assess a particular type of community service order.against say a native
person because he is a native person as opposed to an order against someone who is not a native person, when it may be perceived that the native
person is doing more work, or less work? How then do you rationalize the
sentences between the two different offenders? How do you deal with the
offender who is mentally handicapped, or physically handicapped? Is that
person then not going to be a candidate for community service?
Severity Relative to Prison/Enforcement Policy. And if the offence
is serious enough and the court must then go back to the traditional
types of sentencing, what do you do?

Do you put him in jail?

Or do you

say, well because you would have been eligible for a community service
order, we will not put you in jail in this situation because ordinarily
you wouldn't go to jail even though this is an offence which ordinarily
would attract jail? What happens if there has been a default in the
community service?
put in jail.

Presumably the sanction is that the person then is

How do you assess that? What is your assessment of

incarceration when a person defaults?-

Do yOu add on the fact that he has

defaulted and therefore it is shown that he is not worth considering
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because he didn't complete the community service order? Does that add
onto the sentence? Do you punish him because he was unable, or unwilling, to finish the community service order? What happens in Judge
Carver's situation where there has been a two-week adjournment and the
candidate doesn't qualify. Presumably he has expectations for community
service as an alternative.

How then do you explain to him that, sorry,

there is no work available? These are some of the questions which I
suggest must be carefully considered in deciding whether community
service orders are a good thing or a bad thing.
HIRAM CARVER
Selection Procedure/Enforcement/Nova Scotia. With respect to the
two-week period, it's for clearance purposes. We don't want to get
somebody out in the public that shouldn't be there. Maybe the person has
some history of violence or some other thing. We just don't want to put
that person out.

So that's the purpose of it, not the fact that there

isn't any work available.

In connection with being punished, if the

offender violates, the punishment isn't being added on. He is being
punished for a violation of probation.
UNIDENTIFIED PARTICIPANT
Sentencing Disparity. As for disparity, we always like to talk
about uniformity of sentencing, but as long as you're dealing with
individual personalities, you're going to have different sentences handed
out.

When we use the fine there's going to be disparity of sentence.

Shen we use jail there's going to be disparity of sentence.

I don't see

community service as any different. You're going to have disparity of
sentence.

ART DANIELS
Disparity in CS0s/Ontario Data. I'd like to speak to disparity in
terms of the current data. In Ontario, as I said, we're talking about
9,000 orders and about a provincial bench which stretches across
the province.

Surprisingly, there is very limited variation on the types

of offences, or the types of hours ordered.
in our study was 72.

The average number of hours

In terms of Bill C-21 which was proposing between
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40 and 240 hours, most of the orders fell within that time frame. Very
few were over 240; a few were under 40 hours, with both a median and a
mean of around 70 hours per client.

There was also consistency, because

we're talking mostly about property offenders -- theft under $200, theft
over $200, B & E. Even without setting out formal guidelines I think the
bench itself is almost self-regulatory because the hours just don't var •
if we look at results right now.

thamuc

ALAN HARLAND

Severity of CSO's/U.S. Practice/Desert. As a reaction to the mean
number of hours being 72, either Canadian judges are exceptionally
different from the United States judges, or the claim that this program
operates as an alternative to incarceration needs to be re-examined,
because I don't know a judge in the United States at least who would
substitute a period of incarceration for 72 hours worth of community

service.

It would be much longer, just as a matter of trade-off in terms

of desert.
ROBERT HUTTON
Sentencing Disparity/Pre-sentence Procedure. Mr. MacKay started by
saying he has to answer in the Court of Appeal when somebody appeals from
one of the sentences.

I see that, at least in Ontario, as not a problem

for the Crown at all.

I want to try and make it plain:

when I put

.

somebody on community service, before I do so I almost ihvariably have a
full pre-sentence report, not a brief report because I am dealing with
somebody who I may well send to jail.

So I've got a full pre-sentence

report. If it does not mention community service, as it may not, and if
defence counsel at the time of sentence says his client would be a 'good

candidate for community service I say good, we'll put it over for another
week and we'll have this assessed specifically. I implore all of you.

Do not put people on community service who have not been assessed for
it. The only failure that we have had in the Ottawa area and I think
there were four, were all people who were not assessed before they were

put on.
Administrative Discretion/Selection of CS Tasks. The other thing

is, do not . try and pick the kind of community service.

Now it's easy for
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me to say, we've got these coordinators all over Ontario. The
coordinators do that.
Disparity/Offenders' Rights/Procedures. Now the reason I say to
Mr. MacKay that he shouldn't have the problem [of disparity] if he was in
Ontario, is that when I put a person on community service I put him on

probation for a sufficiently long period. It's going to more than cover
the period of community service. And when I get down to further conditions in the order, I say perform 100 hours, to the satisfaction of the
CSO coordinator, at the rate of not less than 10 hours a month and to
commence within 30 days of this date.

Now what the CSO coordinator will

put him or her to do is not yet known, and I suggest that if he or she
doesn't like the work they're doing they're not going to get you before
the Court of Appeal, they're going to have to come to one of these
sessions and complain about the work they were put on.
KENNETH MACKAY
Offenders' Rights/Appeals. I agree with everything you said, Your
Honour, except for one thing, and that is your view that he might not
appeal.

In my experience, I have from time to time.been faced with

appellants who had been sentenced to probation, a term of which they
didn't like and felt was unfair. I see no reason why the Court of Appeal
could not assess the work that was set out by the person as a way to

serve a sentence.

That's all I'm saying, there could be a door opening.

ALAN HARLAND
Severity Relative to Prison/(Retributive) Justice. Even if I'm to
be persuaded that Canadian judges do substitute what they normally would
have considered to be an incarcerative sentence for a mean of 72 hours,
what is going on in their minds?

If you were planning to send this man
to jail for anything beyond three days, and you are now proposing to
replace that with three days' worth of community service in a far less

restrictive setting, why were you sending him to jail in the first
place?

What are you doing replacing an incarcerative disposition, of

usually, I would imagine, much more than three days, by three days' worth
of community service? What is your . logic behind that?
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ROBERT HUTTON

Determining Severity/Procedures. There is a built-in disparity and
I see this as no different to me making a decision whether I'm going to
give the offender three months or six months or 18 months -- let's keep
it in the reformatory for the moment.

Just as I do that, I decide

whether I'm going to give him 50 hours, 100, 150 or 200 hours; I don't
think I ever give anybody more than 200.

If you're asking me to measure

how many hours in lieu of how many days, I frankly can't do it.

I make a

decision about the right thing to do with this particular person in view
of his background, of which there's usually a record, and the offence.
It's somebody that I am assessing in the normal process as being a person
who I should be sending to jail, and I say that to him. And I say: "But
now in this community we have what I consider to be an alternative to
jail.

It is a Community Service Order, for which you have been assessed

and found to be a good candidate, so I'm going to give you a chance." I
then read him the Order [complying with Section] 663 and all other
requirements. The ones that have been assessed in the Ottawa area don't
come back, and they don't appeal either.
Assessment/Severity and Justice. [Concerning the criteria I use to
determine the number of hours], I deal with that much the same way as the
Ontario Court of Appeal does -- they pick it straight out of the air,
apparently. I really don't know.

I spend a lot of time with a full

pre-sentence report and all sorts of assessments; I'm painful about the
detail, I want to know also about the offence. So when I get all that I
assess it as so many days, so many months, so many hours of community
service, and I think I've done the best job I can and I have to rest
there and sign the information.

Now

some panel of three or more in the

Court of Appeal receive an appeal, and where I said six months they say
oh, no, we think it should be three months: Well, you tell me how they
do that.
UNIDENTIFIED PARTICIPANT

Selection of Tasks/Union Opposition. I just wanted to mention that
British Columbia also has a CSO program that's been operating since about
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1973, and we have Community Service Officers who operate this program.

Professor Harland mentioned some lack of hindrances perhaps to community
service programs in the United States. One of the biggest ones we've run
across is unions.

We attempt, where it's possible, to get the community

work service program aligned directly to assist the victim.

But, for

example, where the victim is the school board (e.g. broken windows), it's
virtually impossible for us to place an offender cleaning up the school
grounds because he is taking a job away, theoretically, from a . union
employee. I would like to know if any of our speakers have any difficulty in that area.

Limitations of CS versus Compensation/CS as Paid Employment.
Another one is the weakness in the CSO program in its inability to
directly benefit most of the victims.

If as a homeowner you're

vandalized, whatever the case may be, having a guy rake leaves at the
park or play cards with old people doesn't put the $100 or $200 back in
your pocket.

And I think there may have been reference to a paid type of

CSO program. If such a program does exist I would certainly like to know

where and how it exists, and the pdblic's reaction to the notion of
providing jobs for offenders, to paying them "because" they're offenders.
IAN DUBIENSKI
Disparity in Canada/Current Proposals. I'd like to point out that,
with regard to Community Service Orders we should look at the guidelines
proposed for new federal legislation, in 1975.

For restitution to the

victim it proposes that the probation sections be used. Community
service orders are to be a separate section.

Two hundred and forty hours

is equated with two years less a day in jail. In other words, a sentence
will be 100 hours or one year in jail.

That to me is ludicrous.

Canadian judges now are going all the way from 40 hours to 1,000.

Our
So

there is a great deal of disparity in Canada and the federal government
is trying to overcome it by this legislation.
J.R. SLAVEN

Community Service as a Deterrent. As to the length of time and so
on, I agree with Chief Judge Hutton and Judge Carver.. We look at the

•
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individual person as an individual very carefully when deciding how many
hours he should do, both looking at his offence and at the community
itself and him as a person. But what hasn't been referred to here [is
the use of CS as a deterrent]. We impose a great many community service
orders up there [in the north], on juveniles as well as on adults in
criminal court, and I see it more as a deterrent both to the individual
offender and to others.

The native people in the north, particularly the

Inuit, have never punished their children except by ridicule.

I'm

speaking now largely of small native communities, not the big city of
Yellowknife.

I seldom bother with community service orders there.

But

in the smaller community I may want a young man to pay a meaningful fine
or restitution, and he's not able to.

I don't want to send him to jail;

he hasn't got to that point. But by deciding that he will do community
service work visible to all others in the community, I really think I'm
emphasizing deterrence both for him and others.
CHRIS NUTTALL

General Concept/Community Service versus Compensation. I'd like to
make two points: The first one is that there seems to be a question as
to whether the CSO is a punishment. I would have thought that most
people dealing with the notion of community service see it, as a
punishment, I don't see that there are real problems there. There are
some real problems when you ask where does the community service order
fit into the general tariff of lengths of imprisonment, or fines, or
probation, and how long do you give? I can see there's a genuine concern
about what the role of the community service order is, but I think that
as time passes it will become clearer.
The notion that community service orders are somehow not a penal
sanction or punishment was indeed a new idea to me.

Possibly. part of the

confusion is due to lumping together community service orders with
compensation by the offender. While I think most people see community
service clearly as a penal sanction or punishment, and indeed a reparative sanction, there is a problem with the notion of compensation orders
by offenders as reparative sanctions.

Maybe that's part of what the

problem has been in the discussions. The Community Service Orders
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produce reparations to society. The courts are used to dealing with the
basic notion of paying or serving society much as they do with the use of
jail, fines, and probation. But you're not dealing there with this
difficult character, the individual victim.

So I think community service

orders are much easier to deal with by court than the compensation by
offenders, and I think that the whole way the discussion has gone over
these last two days has illustrated that. There has been a lot more
bother about the business of compensation for individuals than community
service orders in principle.

One is reparative to society and the other

is reparative to the individual.
Comparative Sentencing Policies/Britain, U.S. and Canada. The
second point concerns a fascinating piece of research that's come out of
the National Institute of Justice about comparative use of imprisonment
in the United Kingdom, Canada and the United States.

There's an extra-

ordinary idea that the United States is a very high user of imprisonment,
that Canada is a moderately high one, and the United Kingdom is a bit
lower, and that there are these glorious places like Holland and Norway
that don't use imprisonment at all. This it turns out is a complete
myth.

It's exactly the other way around. What the researchers have done

is to examine the notion that somehow you can masure the use of
imprisonment by saying how many people have you got in prison at any one
time compared to what the population of the country is.

I have never

been able to follow the logic of using that as a measure of the use of
imprisonment. You have to have some masure of being able to control for
the number of people who appear before the court, not just how many
people finish up in the institution.

When you do that, you find that the

highest user of imprisonment is easily the United Kingdom, that Holland
is a very, very close second, that Canada uses imprisonment for any
particular set of charges about half as often as the United Kingdom or
Holland, and the United States uses it about half as often as Canada.
Implications for the Use of CS. And you say, well, what are the
implications of that?

One of the things that strikes me was that in

Canada and the United Kingdom [probably about half of] community service
orders are being used where you would have used prison in the first place
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in the first place. The evidence from England seems to fit that; the

evidence which comes from Ontario in a somewhat more vague fashion seems
to fit it also.

But it may be that the community service order is used

in the United States for people who wouldn't have gone to jail but for

whom nothing would have happened at all. In Britain something like 80%
of the people charged with rape finish up in prison, in Canada it's about
50% and in the United States it's something like 30%.

Burglary it's

about 30% in Britain, 20% in Canada and about 10% in the United States.

What's happening in the United States may be that this is more an
indication of a breakdown of the legal system rather than the United
States judges or prosecutors saying that we're not going to use prison as
a definite act of policy. Instead the system is so overburdened, it's so
ripe with plea bargaining and all the other things that go on, that you
have this incredible attrition rate such that by the time you're actually

giving people community service orders in the United States it could be
that that's being used instead of nothing. Instead of it bringing the
system into disrepute it may in fact be bringing the situation into good
repute because it's doing something with the system instead of nothing.
Whereas in Canada and Britain you may well be able to argue that it's the
other way around, that community service orders are being used instead of
institutions.

KENNETH MACKAY
Nature of Crime. Further to what Chris has said, if you don't
define an activity as being crime, if it attracts no penal sanction at
all, then of course you don't have as high à number of people in jail.

When you start comparing common law countries like Great Britain and
Canada and the United States.with some of the countries in Europe one of
the first problems that you have is what they consider to be crime and

what we consider to be crime. And of course that's what's been bothering
us in my opinion in the past two days -- just . what is a crime?
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ALAN HARLAND
Comparative Sentencing Policy/CS as Alternative to Probation in
U.S.

I'd like to respond to a couple of things that Chris [Nuttall]

said. First, concerning the study that he's alluding to.

I argued

against that particular study because I thought that those conclusions differences between countries - were absolutely foregone common sense
conclusions within the United States. If one commits a crime in Albany,
New York, which is similar to most areas in Canada and Europe in terms of
density of population, one is very likely to get a period of incarceration for an offence which, if ccmndtted in Manhattan, where most of the
offences are committed, would not even induce a serious prosecution.
That is, I think, virtually self-explanatory of the different incarceration practices. Your conclusion, I think, is absolutely right -- that
the United State's system in those urban areas, where the bulk of the
crime is committed, is absolutely saturated and that the popularity of
community service is very much a response to the dissatisfaction, not
with overcrowded prisons, but with the fact that probation is viewed by a
large segment of the United States population as being a slap on the
wrist, as a worthless sanction because probation officers have too many
cases for which they cannot possibly provide adequate supervision.
Severity Relative to Other Sanctions/Place on the Tariff. Community
service, to get to the second part of the point, fits in the tariff, in
the minds of American criminal justice practitioners, and I believe in
the population although I don't have the data to support that, right
in the middle between incarceration and probation. Probation is not
enough for the vast majority of offenders who, because of the saturation
of the system, cannot be incarcerated.
Effectiveness as Alternative to Prison/Lack of Good Data. Incarceration is thus not going to be affected by community service orders;
probation is.

Instead of getting probation, offenders in the United

States will not get probation plus community service.

I would like here

just to reinforce my skepticism of claims that is an alternative to
incarceration, whether this is on the part of individual judges who are
firmly convinced in the United States, as we've seen in this room, that
they are using it as an alternative to incarceration, or whether it's on

the part of programs that believe they're operating in that way. My
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skepticism remains unscathed from anything I've heard in this room. The
empirical evidence that I heard in the slide presentation doesn't even
begin to persuade me that that program operates as an alternative to
incarceration.

The methodology certainly doesn't support that kind of
conclusion and the logic offered by individual practitioners in this room
doesn't persuade me either. I may be a curmudgeon but I would require
more evidence that it is operating at all in that direction before I
would be willing to buy into it for that reason. I think there are other
reasons. I think the notion that it might be a justifiable intermediate
sanction between probation and incarceration is one that merits a great
deal of consideration, if you buy into the notion at all on that level.
But certainly to justify it and sell it in a wholesale fashion [as an
effective alternative sanction to imprisonment is not, in my view,
justified].
MARGERY HEATH
Union Opposition/Saskatchewan. I'd like to respond to the question
about unions. We've learned through experience that when we go into a

community agency, whether it be a hospital, a library, whatever the
agency is, we inquire immediately as to whether that institution has
unionized staff. If it does then the discussion concerning the placements for the fine option program or community service work placement
must involve union as well as the management representatives in determining What work placements will be used by people working off fines or
being sentenced to community service orders. We became very, very
concerned that the process take place. It came about as a result of a
union grievance that tied up my time, tied up the hospital administrator's time for a period of three to four months, and eventually went
before the labour relations board of the province to be resolved. Et was
successful, as far as we were concerned. However, the time that was
involved, and the whole process need not have happened had we sat down
and come to some agreement beforehand. We do have situations with a
number of cities in Saskatchewan where the union - will not cooperate, will
not agree to any work placements being set aside. They have a concern
about work being taken away from paid employees and we have to respect
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that. We do not have a shortage of work placements though, so at this
point it is not a concern that they are not cooperating.

But we deal

with it on a place by place basis.
DUNCAN CHAPPELL
Disparity/Special Offender Groups/Australia. I'd just like to pick
up first on the disparity issue again and specifically the sentencing of
native peoples and wear, again, a comparative hat since I don't know
terribly much About the Canadian situation.

These were concerns in

Australia and remain so in terms of implementing community work,
especially in rural areas of the country.

Much of the country in

Australia is rural. In the top end, as it's called, there are very real
problems in implementing any real forms of community work because of the
possibilities that the communities there may well use this again as a
punitive exercise against minority group members who live in those
particular parts of the country.

I can recall visiting one community in

the far north and talking with some of the municipal council members who
were quite enthralled by the thought that soon a community work program
was going to be coming into the town.

They said, "Boy, it's sure going

to clean up the place quickly when we can get a few-of these people
working on the streets." That type of things leads of course to serious
abuse.

How you monitor that within the context of a court system, when

only a few cases ever get on appeal and where, certainly in more remote
parts, legal aid is not as easy to provide, and where, in addition, there
are language and other barriers I don't know.

But I think that those are

probably issues that will arise in Canada too in terms of the use of
community work orders.

On Reducing Prison Populations/Australia. I'd like to mention also
that so often reducing prison populations in any community tends to be .
achieved by extremely unexpected methods. When we looked at the imprisonment rates in northern Au-' a'ia we found that black Australians
disproportionately were going to prison for offences that white
Australians were not going to prison for, and they were not going to
prison in fact but were spending tire in police lock-ups. And it was
discovered that police officers in these more remote parts who administered these lock-ups were paid on a per capita basis for the number
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of people that they actually had in their lock-ups, for food and so on.
The good, neighbourly wife of the police offiéer would cook the food for
the people, so that it was a great fringe benefit for the police serving
in remote parts éo fill up the lock-up. In fact, what they usually did
was give a rifle to one of the people in their lock-up and say "go out
and shoot a few Kangaroo," Which they wotild do.

What we did suggest,

which seemed fairly simple, was there should be a strict auditing system
and that they should stop this method of reimbursing police officers for
providing food for lock-ups.

That caused a great outcry from the police

union who said this was an unfair allegation against their members. It
would stop people going up into the remote parts of the country to serve,
etc., etc.

But it was a fairly simple way, it seemed to us, of stopping

a làt of people getting locked up.

It doesn't take very striking

findings, potentially at least, to reduce your prison population.
ART DANIELS
Disparity/Economy/Ontario. I would like to comment on the union

question and the native one too.

And I'll start with the native one.

Community service in Ontario was directed to the short sentence, and what
we were having and what we still have, are remote réserves, with the
closest provincial jail in Kenora.

Without community service the

province would have to fly people from the James Bay coast on charter
flights to serve 10- to 15-day sentences in jail.

Community service

translates that into remaining on the reserve and doing community work.
It's both economical and sensible to leave people on their home reserves
and to develop an intermediate sanction to the very short sentence. I
wanted to emphasize also just how many short sentences are served in a
province like Ontario. Even though it's a very short bed day, we're
talking about 30,000 people serving 30 days or less; with remission,
that's 20 days. So I think you have to look at community service in that
way.

When we look at 72 hours, to me that means two weeks in jail,

that's eight hours of community work a day.

And when you look at the

breach record of the bench, one day of jail for every hour of work, that
could mean 72 days in jail. So I think there are many, many ways of
looking at it and I don't think there's a disparity on that mean of 72.
1 think that would be about the same as Great Britain.
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Union Opposition/Ontario. As to union problems I think I agree with
Margery [Heath].

As soon as we started the program we wrote to Grace

Hartman, who is the president of the largest public employees union in
Canada, and got her on our advisory board so that we would make sure that
she knew where our placements were. We encouraged all our community
agencies to invite the local union council to sit as a steering
committee.

In that way you ensure that you're not running into trouble

with public service unions. We shouldn't be taking work from paid
people.

So, regarding both the, natives issue and the union issue,

I

think there are good answers to them; I don't think we have to be afraid
of them.

DONALD SINCLAIR
CS as Alternative to Prison. Just a point of clarification.
Professor Harland, did you say you object to the way that CSOs are used
in the U.S., as an add-on to probation?
ALAN HARLAND
I don't object to it being used in that way.

What I object to is

intellectual dishonesty which is pervasive in the system in which judges
and program administrators say they are not using it in that way, they
are only using it as an alternative to incarceration, when all the
reports suggest otherwise.
DONALD SINCLAIR
Okay.

That's the U.S. experience. You are saying that judges are

being dishonest in saying that. I think it's rather naughty of you,
though, to indicate that that kind of dishonesty has been exhibited
today. Now perhaps you didn't mean it - that way, but you simply can't
have a man like Judge Hutton, who has been a judge for a long time and
who is a senior judge in this province, and who many of us know and know
well as a man of great integrity, stand here and tell you that he uses
ihis as an alternative and then you just said I don't believe him.
I believe him and a lot of us here do.

Well
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ALAN HARLAND

•

What I meant was that I withhold judgment on whether to believe him
until he shows me some evidence to support his claims.

EZZAT FATTAH (Moderator)

Sentence Administration Policy/Fine Option in Reverse? Before
concluding I want to abuse my role as moderator by asking:

If it is

possible for people who are sentenced to fines to do community work
instead of fines, as a part of the fine option program,

why isn't it

possible for people who are sentenced to community service orders to buy
their work hours and pay for them instead?

ART DANIELS
No, you can't do that.
KENNETH MACKAY
Some of our innovative community work service officers at one time
were allowing people to make charitable donations to an agency in lieu of
hours. It stopped rather quickly but it was done.
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POLICY ROUNDTABLE

(Session 4)

Panel Discussion and Comments from the Floor:
DON SINCLAIR (Moderator)
I'd like first to ask Ian Dubienski for his opinion on what type of
offender and what type of offence is most likely to benefit from this
kind of disposition. In which cases would it seem to be a sensible and
probably effective way of proceeding?
IAN DUBIENSRI
General Approach. First off I'd like to say that I take a very
simplistic approach to this whole question of alternative sentencing. I
think that that's been the case for the 22 years I have been on the bench
and I think it's probably the approach of most of the judges in the
provincial court in Manitoba. We, and certainly I, look upon the
consideration of this type of sentencing as an alternative in the true
sense. But it's not a panacea. Over the years we've seen so many
panaceas in the criminal justice system corne and go, the mental health
approach and who knows how many others, that we now realize the criminal
justice system must be looked at in this whole picture.

Involvement of the Public. But I think what we do realize, and
certainly I do, is that this type of approach is exceptionally good
because it involves the public to a great extent, not so much from the
punishment aspect, but because the public is actually involved in obtaining the results which one hopes to get.

Compensation/Aims/Police Position. Dealing first with restitution
for compensation: as far as I am concerned the main object is to get the
money, to put the victim back in his previous position.
punitive or rehabilitative is secondary.

Whether it's

My main objective is that the

victim feels that he's accomplished something, and that the system has
accomplished something for him.

Even the police, I think, support a

procedure that puts them in a good light, because they can achieve some- .
thing tangible, beàause sometimes only catching the accused does not have
all that much impact on society.

The victims will see that the police

have accomplished something on their behalf.

Community Service/Aims/Relative Severity/Alternative to Prison.

With regard to the community service order I take another simpaistic
view. It is purely an alternative to jail. In the scale of sentencing
it is just below prison and between probation and the fine. that I
, consider in this case is very similar -- and I think it is the same for
most judges -- to what you consider when you're looking at a discharge.
Will community service protect society and is there some mitigating
factor as to why the accused should not go to jail? In other words, you
are considering jail, you're pretty sure that if you did not have the
ability to consider a community service order this man would be going to
jail.
Now somebody said yesterday there's no empirical evidence that this
takes place. Well, there's no empirical evidence as to sentencing
anywhere. We all know we do it on an ad hoc basis; you're just not going
to be able to assess how judges come to these decisions in the main
except by picking out a few specific points that they are considering.
If there happens to be a rehabilitative effect, great. If it happens to
accomplish some other aspect of sentencing, fine. But in my view we're
looking at punishment and deterrence with the objective of doing something that benefits both society and the accused. .
Compensation/Eligibility/Type of Offence. So having taken that

stance, what offences do I consider would be acceptable for restitution?
I'd say any one. But you do have to be practical of course. If you send
the accused to jail for a long period of time and also ask him to make
restitution, the order may not be of any value. Still, you might
consider it.

I consider restitution and order it in most cases.

Community Service/Eligibility/Type of Offence. As for the offences

I would consider suitable for a community service order, I would again
say any one, any, as long as the sentence is acceptable by society. I
think that's the test, and I wouldn't rule out serious or violent crime
at all if the facts and circumstances were such that [the choice of
sentence] would be acceptable to society, if society can be protected and
it can also be of some advantage to the accused.
SEAN MADIGAN
General Approach/Prosecution Resources/Priorities. Firstly I should

say that I have watched proceedings like this take place for many years
dealing with different topics.

Diversion was one of the more recent ones

which, as far as a prosecutor is concerned, is far more valuable than
what happens after conviction. The real danger is that there is a vast
gap between the theory and the practice. Practitioners in the court room
are under certain pressures and have certain jobs to do; they must do
those jobs.
Compensation/Assessment/Proof of Harm/Resources. If the issue of
compensation for the victim arises, and here the Criminal Code is very
specific, it must arise at the time of sentence. More than likely the
prosecutor would have to bring it to the fore.

It's very unlikely,

unless the defence council has an angle to play, that he or she is going
to bring it to the fore. The issue, as I've always seen it, first is:
where do you get valid information as to the amount?

My experience has

shown that many claims of damage are inflated, for insurance or other
purposes. Secondly, I as a lawyer will not put to a judge a set of facts
which I frankly don't believe or which I have no good reason to accept as
being true.

Someone will have to investigate; someone will have to come

in and say "These are the real facts."
and frankly I've never seen it

--

If we have that information --

we can certainly make a submission to

the judge that here are the facts he can consider as being true when he
decides whether or not to incorporate any kind of a compensation order in
Under the Criminal Code it is part and parcel of the

the sentence.

sentence; it cannot be independent.
Prosecution Resources/Need for Planning/Diversion. Diversion has
the same problem: Who is going to be diverted? The problem was never
solved and diversion is dying a natural death right now. Finger pointing
doesn't assist.
else% business.

It's your business, it's my business, it's somebody
All of us must operate within reality.

As a prosecutor -

in charge of quite a considerable number of prosecutors, I can say that
we are barely able to keep our own business going. To expect us to take
which frankly we are rarely interested in,
on another responsibility
--

that is, in what happens after conviction, except in certain
circumstances
successful.

--

would need proper planning if it is going to be

This wasn't done for diversion. And it's a good point; we

are not against any of these things [in principle].

But it would have to

be intelligently planned.
Assessment/Offender's Rights/Procedures/Scottish System.

The

Criminal Code has a number of provisions dealing with restitution and
compensation, but they are rarely used.

A judge is put in the position
that frankly either he's going to guess or he's going to take what
someone tells him without any investigation. And after all an accused
person is also entitled to justice; sometimes it's forgotten when angles
are being looked at. He's entitled to have orders made against him only
when they are proper and just in the circumstances. It's not easy.
Scottish system of filling in the form may work out.

The

However, I would be

very loath to hand that to the judge unless I was just a carrier of the
form and therefore not representing its accuracy -- which-frankly I
wouldn't be terribly keen on being, just simply a carrier of the form -or someone would have to look into its validity.

And it's not easy, even
over a broken window. It's not easy to find out -- you find out if your
own window is broken -- how much it's going to cost to replace it.
Resource Limits/Priorities/General Approach. We are also put in a
position that there is a premium on time.

We can't go into a small

investigation for all these cases. And therefore the simpler the better
as far as we're concerned.

But it does demand intelligent planning
within the system as it now is. I know there are a lot of people who

would like to abolish this or abolish that, but that's a little irrelevant here. We are forced to operate within the system.

One of the

judges yesterday mentioned that if you do it bit by bit and keep at it,
one of these days you may arrive there. That approach is, in our

particulai' system, probably a very useful one. Speaking even of my own
people, it's hard to get them to change about anything. And if you bring
in a new idea like this, which adds other tasks on top of them, I can
guarantee you resistance.
Community Service/Theory versus Administrative Reality/Enforcement.
In my experience, community service orders seeM to be working. Mainly

they seem to be used for younger people. We don't have very much to do
with them because really they're part of the sentence, and corrections
takes over after that. I've never seen them imposed in areas where I
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objected to it, where we wanted someone to receive a jail sentence rather
than a community service order.
depends on the supervision.

But again, in my bird's eye view, a lot

A lot of these orders sound very nice and

when you read a book on them, or an article on them, they sound like the
greatest thing. Then you find out that the r,eality is that there is no
'supervision. Its like probation: very often the supervision is s o .

minimal it is worthless.
Legislation/Sentencing Policy versus Administrative Feasibility.
The real danger of ideas which are in their essence very, very good is
that nobody has the time to put them into intelligent practice. It is
useless for the government in Ottawa to start amending the Criminal Code
when they do not have to enforce it.

changes in the Criminal

Code,

They always greet us with surprise

some of which are intelligible, some of

which are totally unintelligible. To simply amend the Code in an effort
to force the provinces to carry out instructions such as this is useless. Again, anyone who plans must take that into account.

If the

provincial authorities who do the prosecuting do not pass the legislation
- and often they have very little influence on what's being passed -frankly [we are in trouble].

It's a secondary issue to the main issue

but it is vitally important.

Again, it was forgotten somewhat with

diversion, and diversion of course is now suffering the consequences.
JOHN HOGARTH
General Approach/Theory and Practice. I think this indicates just
how enormous the task is in making change within the system, an issue
appropriate for this panel, Which is about policy implications. Our
system is entirely conservative; it has a great capacity to absorb

innovation, neutralize_it, and carry on much as before. While Change has
taken place at the practical level, it proceeds in terms of consensus,
from just a very general vague notion that it's a better state of affairs
if offenders account-for their time by making reparation to the victim
and/Or the community.

The shift from rhetoric to practice, however, is

the stage we are at now, and what becomes important in terms of policy
planning is to take stock of the fund of experience from jurisdiction to
jurisdiction which is now in place.
Legislative Structure/General Approach. Quite apart from this area,

we need to develop a separate sentencing structure, a section of the
Criminal Code that places community service work orders on an independent

footing, not tagged on to other dispositions, independent of probation.
We need to address, it seems to me, the resistances to change and the
reason for that which Mr. Madigan mentioned to change the working norms
and practices in the courts by creating both positive and negative
incentives in that system.
Victim and Offender Roles/Procedural Models. My concern is that

with all the talk about victims, the victim is still at best a recipient
of services provided by a system that essentially is self-protective and
doesn't wish in any way to change the monopoly over trouble which the
legal system has. As far as the offender is concerned in that process,
there has been no real discussion of what role he may play, or play
through counsel. I would like to see a system in this area that places
greater responsibility on the offender to participate actively in the
process of making reparation, developing plans in terms of representation
of the accused, after conviction, through counsel, and enhancing the role
of the victim in that process so that the victim generally becomes an
active participant as well. The mechanisms or procedures which deal with
issues of power of the major players in that system,[should bel properly
addressed. Otherwise we'll still stay at the level of generalization and
rhetoric. That means, it seems to me, that we genuinely need to change
not only the language of justification for purposes of the sentence, but
also, very practically and specifically, [change] exactly what happens in
the real world, in the courts.

I recently wrote an article where I tried
to lay out a sentencing model, which would place the accountability of
the offender to make good the harm as the principle and central purpose

of the system in a practical way.
Reparation and Prisons. I see nothing impossible in ensuring that

the reparation to the victim and to the community can't take place within
the institutional structure as well.

That would require a revolutionary
change in the nature of our prison system. It would require th a. t we

dismantle all our large institutions, that we make them industry-based,
that we provide genuine opportunities for offenders to account for their
crimes while in custody. It would also provide a mechanism for the

offender, at his option, to appear before some tribunal, perhaps the
original sentencing court or the parole authority, to apply to be
released at the time when he is able to demonstrate to that tribunal that
he has accounted adequately for his crime. In other words what I would
like to do is take the vested interest of the offender, which is to be
released from state control as quickly as possible, as the generating
force, the one that stimulates action, and to give him some power in that
process, power in that he can be released only when he satisfies a
competent authority that he has repaired the harm.
General Approach/Incentives to Change/Roles. That seems to me the
only way in which you can build a system which harnesses the selfinterest of the participant, because there's no real interest, it seems
to me, on the part of the Crown attorneys, now, to participate. I understand and have sympathy for Mr. Madigan's view.

The sticks and carrots

are just not organized in a way in which the Crown, except out of
personal good will and commitment to the system, will in any way participate actively in that process.

It has to be to their advantage. Now

you've got two choices: make it to their advantage and to the advantage
of the judges, or give the power to initiate that action to someone
else. There are two people in the system who really have an interest in
a reparative sanction -- the offender and the victim -- and I would like
to restructure the sentencing process in a way that their role in the
process is legitimized, such that they are able to energize our system
toward that selfish end.

We can talk later about the details of that; if

anybody is interested in looking at that detail in terms of the formal
model, I'll give you the reference later.

CHRIS NUTTALL
General Concept/Theory and Practice -of CS versus Compensation. Two
main things came to mind while I was listening to Mr. Madigan and Judge
Dubienski.

The way Judge Dubienski was describing the use of community

service orders and the use of compensation by offenders, it sounded to me
as if he was talking about two very different kinds of activities.

On -

the one hand he was talking in the language of the traditional aims of
the courts -- deterrence or punishment -- while the other language about

compensation was different. I wonder whether or not this illustrates
again that it is a bit doubtful to place them both together in one
conference and call them both reparative sanctions.

Maybe it really is a

bit like putting apples and oranges together, or at least putting very
different varieties of apples together. You can see some underlying
principles which join them, but it may be that the difference's between
the two are so great that you really need to talk about them in different
circumstances. So maybe there have been two different mini-conferences
going on here at the sanie time.
Constitutional Issues/Judicial Discretion/Guidelines. That brings

me to another matter -- the question of separation of powers. It strikes
me that [certain powers] are either being left to the judiciary, or the
judiciary is assuming them, on the grounds of separation of power, when
perhaps this is not totally legitimate or proper.

It may not even be

helpful to the judiciary that it's left to them. The Criminal Code has
been amended without any great amount of explanation, without placing
the new measures in any context [and the courts are told] there they are,
do what you will. In my view the legislature is at this point not doing
its duty, which is to provide guidelines on where a new power falls in
the range of disposals available to the Courts, some guidelines on what
it is intended to do, and on what the courts are supposed to do with it.
I don't think that those kinds of guidelines are interfering with what I
understand to be judicial independence. I think that clearly judges
can't be given any direction in what they should do with specific
individuals who appear beforè them.

But I think my interpretation of the

separation of powers between the legislature and the judiciary is what
Fitzjames Stephens argued in an article in the early twentieth century;
it was the appeal court in Britain that took it upon itself to lay down
sentencing principles.

This may have led to various problems that we are
dealing with now when new measures are introduced. What is the role of
community service?

Where does it fit?

How do you interpret it?

you think reparative sanctions are all about?

What do
Where do they fit? How

should they be interpreted? It seems to me that you need more leadership
from the people who pass those laws.

That, then, is my own particular

interpretation of the relative powers of legislature and judiciary, and

I think that this is where there is some problem. When you add the
problem of separation of legislative and judicial powers to the problem
of a federal/provincial separation of powers of a confederated state, you
have a certain degree of confusion at times.
ALAN HARLAND
Administrative Resources/Priorities/U.S. Experience. I'd just like
to pick up on some points that Mr. Madigan made because I think they
reinforced what I said about restitution and why restitution programs
failed in the United States so badly.

He said that he's very hard

pressed to keep his own business going, that loss assessments are not
easy, and there's a premium on time in his office. He also said that he
can guarantee resistance to change in his office, that there are lots of
good ideas coming out of legislatures, including redress to victims, but
that there is no time to put them into practice. That is exactly the
fate that confronted the restitution programs in the United States.
There were too many people in the criminal justice system'who said those
things -- "We don't have time to put this good idea into practice, we are
too busy doing our own business."

What that suggests to me is that in

order for that to be a logical thing to say one has to assume that our
own business is a better idea than the new idea coming in. Otherwise we
should realign our tinte, and our priorities, should we not? My point is
just that if the question is a matter of time and resources, then the
time, being valuable, should be allocated to the best ideas.
MARIO BOUCHARD
Reform Process/Resistance to Change. One thing which seems to me to
be very much illustrated by the way attitudes divide themselves here, and
one of the reasons why I think we may well never get the kind of massive
legislative leadership we are talking about -- and not so much because
the thing is so terribly complicated to build -- is that it's much easier
for any policy maker, certainly in a society where he has to present
himself to the people every couple of years to get re-elected, to keep an
old system which is squeaking, and to say well, you know, I'm dealing
with what I've been given. Perhaps one reason God gave man a pointing
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finger was to enable him to attribute fault to others.

The policy maker

would rather not put up a new system which would be a bit better or a lot ,
better but still not perfect, and have the people pointing the finger at
him because there are imperfections in the system.
IAN DUBIENSKI
Public Attitudes/"One-stop Justice"/Assessment. Throughout this
conference we tend to use the word "we" and it always pertains to us.
The fact is that we're not the "we;" the whole public is the "we." For
those of us who do a lot of speaking in the public, there is one phrase
that I hear time and time again and that is "one-stop justice."

I'm

particularly referring to restitution. The public will not accept any
excuse as to why they cannot have their restitution decided at the same
time as a criminal matter. I tell them all about examinations for
discovery; I tell them all the problems there are, and they say "If you
guys want to change it you can."

It's up to us, because I'm satisfied

that that's what the public wants. They're fed up with the Crown attorneys saying that they're too busy. Ninety percent of the cases that
appear before me are bum cheques. We know exactly what they are. The
broken window is always estimated in the police report that comes to us
in Winnipeg; I don't know about other places.

There are some cases that

would require hearings, but on the whole it is very, very easy to ascertain what the damage is and what the claim is.
CHARLES NORRIS
Justifying Aim or Rationale/Compensation/Criminal Sanction versus
Civil Remedy/Victim's Role/State Compensation. I'm a Crown counsel, and
it seems to me that your . basic premise has to be thought out when you are
talking about crime and redress. That is: where is your primary object
going to lie? Is it going to lie with the accused so that you're looking
at it as a part of a sentencing procedure, as a punishment, or are you
looking at it from the point of view of the victim.

I have listened to

the comments over the past days, and seemingly we are t'alking about the
victim. The victim should be able to get redress as soon as possible;
there should be some method by which this can be done, etc. Everyone
agrees; as I understand it there should be some redress for the victim.

But it seems to me if you're going to tie it to the criminal justice
system, then you're only going to be dealing with a very, very small
portion of the victims.

If you're going to be talking about reparation,

redress, or compensation as a punishment, that is one thing and that can
be dealt with, even with all its many problems.

But if you're looking at

getting help to victims of crime then that is a different thing and it
may have to be done outside the scope of the criminal justice system.

If

you're going to do that, you either do it, as they have in many places,
by a particular statute where the state comes in and provides for victims

-- whatever the statute does provide.

It is separate and distinct.

But when you tie it to a court process, a criminal trial, I don't
care what you do, it's going to take time.

You may have a guilty plea;

it may.go down the line for one and two and three years. So that's a
different kettle of fish, and I think you're trying to mix what is good
for the victim together with what is the proper sentence.

You really are

dealing with apples and oranges and it's very difficult to try to equate
the two of them together. What may be right for the victim will not
necessarily be right for the accused. Now there may be a method of
melding the two together, but I think unless that problem is looked at at
the very beginning, I see a great difficulty in tryi..ng to promote this
type of thing. Everyone agrees it is a good thing but I think a very

difficult thing until you make your mind up.

DON SINCLAIR (Moderator)
Justifying Aim or Rationale/Victim's Rights. In regard to the
latter part of that, yes, I think we're all agreed that this is not
something that can be utilized for the entire range of offenders that
come before the court.

That doesn't negate the advantages of using it

where obviously it's going to be beneficial.

As for the first part -of

your question, you may call it unfortunate but that's the perennial dilemma that I don't think you can get out of.

It's not a question

of are you serving the needs of the victim, or are we placing our focus
on the offender. I think that there should be a balance.

There are many

of us who believe that for far too long the victim has indeed been
short-changed and ignored.

This is something that the present task force
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is looking into in an attempt to try and make the system more just in
that sense.
JOHN BRAITHWAITE
General Concept/Rationale/Alternative to Prison/Staff Attitudes.

I'm from the Corredtional Service of Canada and some of you may wonder
why people who have a responsibility for running institutions for long
term offenders and carrying out parole or mandatory supervision are
attending a conference such as this. I've cane to the conclusion that we
are here because some of our suspicions have been confirmed, partly by
the comment of Mr. Madigan when he said as a prosecutor he's little
concerned with what happens to people after conviction.

I suspect -- and

I don't include any of the judges that are present-at this conference -that some of that lack of concern, or at least inadequate concern, might
even apply to some members of the judiciary when considering sentence,
especially when they sentence people to penitentiary terms who really
should never receive penitentiary ternis. I say this because it's my own
personal conviction, but also as fair warning if you see members of our
service showing up at meetings which you may construe to be not quite
within our purview in a traditional way. It's because quite frankly the
Correctional Service of Canada has grown tired of becoming the passive
recipients of offenders for whom we should not have responsibility. We
feel we are now faced with either having to embark on another construction program or trying to contribute to the development of alternatives
and diversionary tactics, etc.
Public Attitudes. I'd like also to support the words of Ian

Dubienski and to address very briefly the question of whether we should
be focusing on the victim or on the offender. I think we should be
focusing on the individual citizen who runs the risk of being tomorrow's
victim, or who has the potential to be tomorrow's offender. What
concerns me greatly is that the public in Canada is growing, if not
somewhat disenchanted with the criminai - justice system, in danger of
The public, if a poll was taken
across Canada today, would substantiate what previous polls on the

becoming completely disillusioned.

subject of capital punishment have set forward.

The public at the

present time is in a mood where they want more retribution. I think
paradoxically if you ask the general public: "Are you in favour of
reparative sentences?"

they would say "yes." We've said "no" to them
and rightly so on a number of these issues. I am not an advocate of
capital punishment; we've said "no" to them on that. We haven't been
able to deliver on quicker clearance through the courts.

I suspect that

parole boards are facing greater pressure as to their continued
existence, and we will probably and rightly want to say "no" to the
public on that.
If the criminal justice system belongs to the public in Canada we've
got to say "yes" to something, and I would suggest we get together and
support this [reparation] concept. I think it may very well take
pressure on the legislators of this country.

There is a need in this
connection to get to the public and marshal some public opinion. I would
urge that in the organization of the next conference some serious
consideration be given to access to the media, in a controlled way if you
wish, but somehow or other tiie message that someone is caring and doing
something about this issue has got to be broadcast throughout this land
in the hope of marshalling public support.
DON SINCLAIR (Moderator)

Rationale/Economy. I'm going to switch now to a different topic and
a change of pace. It's always tempting to attempt to sell the idea of
reparative sanctions on the basis of economy.

The argument goes that

clearly if it's used as an alternative to imprisonment there are great
savings to be effected. No doubt the treasurers of various provinces
will be approached with the plea that goes: give us $1 million now to
plan and train people to operate this kind of program -- the kinds of
programs that we- heard for example from Arthur Daniels yesterday -- and
we will save you millions of dollars in the future. A very respected
ex-treasurer of Ontario was very wont to say in these circumstances, "I
can't afford.those kinds of savings."

Administration/Funding Mechanisms/Levies and Surcharges. However,
if there is a will to move in this area, and to do it effectively, to do
it properly, it will cost money. It has been suggested that to mount

this kind of program and other programs as alternatives to present
dispositions, Which benefit the victim directly or indirectly, there are
means that could be used.

One can look perhaps to the U.S., to the fact

that many states there now impose a tax or surcharge upon those who have
been brought before the court and found guilty. In Canada when you float
this idea you get perhaps as much opposition as you get people who are
proponents of it.

Those who are the proponents will point out that even

a very modest tax of $2 or $3 per person would easily produce enough
revenue to mount all kinds of programs which are necessary to support, if
it's going to be done effectively, alternatives to present dispositions.
I would like to ask Glen Rivard, as one who has been involved with
financing a very discreet and distinct form of compensation, what he
thinks about this idea.
GLEN RIVARD

Surcharges/Sentencing Theory. The first thing to note is that such
a surcharge really represents a fundamental change in our concepts of
sentencing. It's not really based upon any concept of rehabilitation or
whatever; although there is some indication it may have that effect.
is really based on the idea that was mentioned earlier:

It

the need to meet

victim needs, the need to make the victim whole. What is implied in this
sort of approach is that this becomes one of the goals of sentencing, and
to the extent one is attached to other goals you may have difficulties
with that. However, the difficulties may be somewhat ameliorated; if
your, surcharge is somewhat limited in size the practical impact on the
other goals, on rehabilitation or punitive goals, may be very limited.

Surcharges/Administration. The other types of problems that arise
are of a much more practical nature: what is the success rate of
collecting these sorts of surcharges?

What happens to the poor fellows

who can't make the payment? Although all the evidence isn't in from
American jurisdictions which have such programs, it would.appear that the
money that is raised offsets the administration costs ana then some. In
effect they become fairly decent revenue-generating mechanisms.

Surcharges/Judicial Discretion. The problem that arises, though, is
really based on the element of the concept that the surcharge is an

automatic charge applied against everybody convicted of whatever class of
offence you're concerned with.

In that sense, then, it becomes a

sentence that is beyond judicial control, and constitutes an infringement
on judicial discretion. Now you could always set it up so that judges
have the option to impose such a surcharge or not and eliminate that
problem, but most of the plans and most of the suggestions do not include
that element.
Justifying Aims/General Approach/Resistance to Change. I'd like to
go back for a moment to my first point -- that being that such a
surcharge includes within it a change in our concept of sentencing, a
change to the concept that at least one of the purposes of sentencing is
to make the victim whole. I would suggest that, in both the area of
victims and their needs and in the area of reparative sentencing, while
there are numerous problems and many practical problems, one of the major
problems is the limitations that are imposed by our own mental constructs
of the nature of the legal system.

In effect we have constructs such as

civil law, criminal law, those sorts of things and all the baggage that
goes with them, and in both the area of meeting victim needs and in the
area of reparative sanctions we have proposals which do not fit neatly
within those constructs. I think that's one of the.reasons we run into a
great number of our problems.
Compensation/Criminal versus Civil Nature/Rationale. If I could
take as an example the concept of compensation by the offender, I would
suggest that one of our major problems with it is that we perceive it
basically as a 'civil remedy' that's occurring in a criminal process.
This causes us a lot of discomfort. Because of the baggage that is
attached to those traditional concepts, we limit ourselves and have
difficulty dealing with more radical solutions.
Compensation/Assessment Precision/Victim Attitudes. I'd like to
take -- and I hope I'm not misconstruing a statement made yesterday by
Mr. Blom-Cooper -- a suggestion-that in assessing compensation by
offenders within the criminal process the court need not necessarily
concern itself with reaching the exact assessment of the damages'that is
traditional in the civil courts.

Instead -- and this is my wording as
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far as I know -- the court should really be seeking significant but
symbolic damages, significant in the sense that the court does make some
assessment of the actual loss, but does not pursue the saine exactitude
that it would in a civil process, symbolic in the sense that it avoids
that exactitude because the primary purpose of the damages is really
symbolic in nature and by that they meet the need of the victim for
compensation, particularly by the offender. I think it's fair to say
that victims are more interested in receiving some significant degree of
compensation than in receiving every last penny for their troubles.

It

is symbolic in the sense that it meets the state's need for punishment
and in the sense that it meets what has been suggested to be the
offender's need to recompense the victim.
The difficulty with that sort of solution is that we can't label it
as civil remedy because we're not dealing with exact damages, and we have
difficulty labelling it as a criminal remedy because the money is going
to the victim and not to the state.

But if our primary concern is how

you deal with the conflicts that arise within our society to meet the
legitimate needs, then that sort of solution becomes quite feasible if
you can just step outside the traditional boundaries that we place on our
own thinking when we deal with civil and criminal law.
IN DUBIENSKI
Well I don't have too much trouble with that because, when I was
practicing law, I certainly felt that general damages were symbolic.

There was certainly no exactitude then and I would be surprised if there
is any exactitude now. In fact, courts of appeal have had to go so far
as to set limits to keep trial judges ' in line.

I think that if we accept

the principle that a criminal court judge is as capable of assessing
general damages as a civil court judge then I don't think there's any
problem with it.

CHRIS NUTTALL
Surcharge/Offenders' Rights. I don't like [the surcharge idea] at

all.

I have a very uneasy feeling about it.

too pat.

It sounds too easy; it's

I don't think the responsibility for victims is being placed

where it should be.
known offenders.

We're not really talking here about victims with

If we want to do something about compensating the

victims by known offenders, we can. On the other hand, what you're
talking about is the compensating of victims by offenders who happen to
have been caught. They're the ones who are going to pay a particular
surcharge.

Whatever it may be -- $10 a head, $3 a head -- it's going to

be added to what they've already been sentenced for.

Somehow it's too

easy. You say, well we've got these people; we might as well charge them
another $10 to help victims.

The responsibility, it seems to me, for
compensating the victims for whom there are no known offenders is clearly
with the general population, with us all. If you want to put on a
surcharge you can put a penny or two surcharge on taxation.
in principle it's wrong.

So I think
-

UNIDENTIFIED PARTICIPANT
Defence Counsel Role/Compensation/Assessment. I would like to make
one comment concerning a person in this whole system who hasn't been
mentioned, or who has been mentioned very little so far, and that is the
defence counsel.

The defence counsel can play a very important role in
this whole process, and in particular as regards restitution. We've
talked about the fact that in many cases it's too complex to assess or
the damages should be agreed upon. Well, the defence counsel is in a
very good position to investigate and to agree with the Crown, to
approach the Crown, save the Crown time and agree on an appropriate
amount of restitution.

I find it significant that the speaker from
England, in describing her research, failed to mention anything about
defence courisel.

Aims/Alternative to Prison. All of which leads me to conclude that
the emphasis on reparative sanctions has to date not been as an alternative to imprisonment but as an addition or an alternative to probation.
It seems to me that in order for defence counsel to be interested in
becoming involved in this, and to play that role which I suggest is very
suitable for them, it has to be held out as a carrot.

In other words,

there has to be some attraction to defence counsel to make this suggestion to the court, and the attraction of course has to be in a judicial
policy -, legislated or otherwise, to the effect that this type of sanction
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be used as an alternative to imprisonment.

GLEN RIVARD
Surcharge/State Compensation/Rationale. With respect to the sur-

charge, I think that if you examine the question of state compensation
you'll find that one of the justifications really arises from the

•

failures of offender compensation -- that is, compensation to the victim
by the offender. Chris [Nuttall] has mentioned that not all offenders
are apprehended, and also that, for many reasons, compensation by the
offender is not always an expedient alternative. The process is long and
drawn out. In the civil field it takes a great deal of energy and time
and resources on the part of the victim. In the criminal field there are
very distinct limitations on how the court can act, and further, even if
you obtain an order there are difficulties in recovering from the
offender. Therefore, to some extent you can really conceive

of state

compensation as the replacement for the offender who cannot provide his
own compensation.

The state then really takes on the role of an

intermediary.
State Compensation/Recovery Procedures. If you conceive it in that
sense, then you can legitimately ask the question: . well, why can the
state not in turn act to recover from the offender? It has greater
resources and much greater patience than a poor old victim.

To some

extent the present state compensation boards do so; they all have the
right of civil subrogation of the civil remedy of the victim. The idea
of what in essence is a criminal subrogation has also been raised. That
is, that the state compensation board, or some agency of the state could
use the Criminal Code provisions and seek to recover, via a criminal
order, the amount of compensation it had provided to the victim. In
essence, although it has other problems associated with it, the surcharge
also takes on that role.
Compensation/Assessment by Independent Agency. One last factor:

I

think it is useful to note the difficulties, mentioned previously, in the
[One solution might be to]
criminal courts concerning assessing damages.
establish a system whereby the boards that exist assess the victim's
loss. They are trained; they have the resources to do it. If they take
on that function, they would then provide the coutt with the assessment

of losses.

The court then recovers them through a criminal compensation

order.

DON SINCLAIR (Moderator)
During the interval people have approached me and approaàhed others
on the panel about the intention of the federàl government in relation to
the forthcoming omnibus bill, parts of which have direct relevance to the
topic we've been discussing the last two days. It was our expectation
that Daniel Prefontaine from the Department of Justice would be here to
say a few words about it. In his absence, Glen Rivard has kindly offered
to make a few comments about it.
GLEN RIVARD
I would to emphasize that I'm sitting in for Dan Prefontaine and
therefore definitely over my head, but I will try to provide you with
some comments from notes which he provided me.

I'll select what I see to

be most relevant to what's been discussed in the last two days.

Community Service/Aims/Legislation. The bill would include provisions pertaining to community service orders and to fine option
proposals and there are some proposals relating to restitution and
compensation.

With respect to community service orders I think it is

interesting to note that they appear to be justified on two bases: one
that they are a means of effecting reconciliation and the second, to
quote the terms here, they are seen as applying a positive eorm of
censure, in that the offender can be made to feel that he is paying his
debt to society rather than being punished. So there is some element of
censure.
The provisions of the bill would have CSOs being applied subject to
three conditions, the first being that a term of imprisonment would
otherwise have been imposed. That is interesting in view of Professor
Harland's argument the other day that the CSO is currently being used
largely not as an alternative to prison sentences. This condition may
give some impetus toward using them as alternatives to prison. The judge
must also find that a CSO would not be contrary to public interest and
that the offender must also consent to the order.

The first condition

raises a problem then for those who wish to use CSOs as an alternative

to fines. The proposed bill, however, would include fine option proposals, iaying basically that offenders sentenced to fines can earn
credits toward the payment of fines by doing what appears to be very
similar work to what they would do under CSOs - programs set up, established and operated by the provinces.

Compensation/Legislation/Civil vs. Criminal/Zelinsky. With respect
to restitution and compensation provisions,

they've really taken what

exists in the Code and tried to expand them and iron out some of the
wrinkles. They're looking at property and monetary compensation for loss
or damage to property or injury to victims.

The compensation would

extend not only to the present victims of theft but also to innocent
purchasers of stolen property.

Restitution or compensation orders could

be made with respect to any offence, either summary or indictable.
In light of our concerns about civil and criminal distinctions, such
a compensation order could not be made in the criminal process if the
victim had already comffenced civil proceedings for recovery and would not
be made -- and this definitely reflects the effects of the Zelensky
decision -- where there is disagreement on the amount of loss or damage
or if it cannot be readily ascertained.

Nor can the order be made where

there is a serious dispute as to whether the person .claiming compensation
or restitution is in fact the party aggrieved, or where the court would
be_required to unravel a complicated commercial transaction, or where the
property before the court is claimed by more than one party and it is not
immediately clear who has the right to it.

I should mention that I'm

reading from some notes on the Bill and not reading from the Bill itself,
so the actual wording in the Bill may be somewhat different.
•

Community Service/Aims/Legislation/Fine Option. In any case for
those of you who expressed concerns over whether CSOs would be limited to
an alternative to imprisonment, I guess the answer is yes it will, but it
would appear not to be a problem in light of the provisions for a fine
option program.

ROBERT HUTTON
Concerning one thing that Mr. Madigan said, I'm quite actively are
. amendments are made to statutes, including the Criminal Code,

thamny

and that practitioners such as Mr. Madigan, other Crown counsel and
defence counsel not only don't have any input but they find the amendments completely unworkable. It happens all too regularly,

but I think

you must understand that there is a group known I think as the Uniformity
Commissioners, and at least the Deputy Attorneys General or the Attorneys
General of each of the provinces in that body are certainly given the
opportunity to express their views about any such amendments to the
Code. It has been my experience that although the provinces are consulted they don't turn around and talk to you, Mr. Madigan or me. So
though you and I won't get any crack at it I don't think it's fair to say
that the federal government doesn't consult the provinces; they do.
DON SINCLAIR (Moderator)
John Braithwaite spoke about the need to marshal public opinion in
certain areas but I think that John would be the first to acknowledge
that to some degree the public has already got to us.

Reparative

sentences appear to be looked upon favourably by many parts of the
general public, and the question has been raised as to What extent the
system should be guided by public attitudes in the development of penal
policy. What limits are there to this? I'm going to throw this at Chris
Nuttall.

CHRIS NUTTALL
Public Attitudes/Eligibility/Type of Offence/Diversion. The
question of public opinion and popularity of these measures has been
raised seVeral times this morning. There is also evidence from our
research in the area of public attitudes that c6mmunity service orders
and compensation by offenders are very popular and are seen by people as
being a very good way to deal with many types of relatively minor
offences.

The public attitude survey work we've been doing shows that

the public seems to want tougher sentences for what they see as the
hardcore criminals -- robbers and violent offenders. But when you get
away from offences seen as violent, ugly or threatening, the public
becomes very much more concerned about reparation and restitution, rather
than a somewhat anonymous pound of flesh in the form of a short prison
sentence or fine.

There doesn't seem to be much doubt about that.
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There's also been enormous success in those mediation programmes
that we're funding in conjUnction with various provincial authorities.
Both offenders and victims seem to appreciate the kind of mediated
settlement which includes some form of restitution or compensation.
There doesn't seem to be any doubt at all about their popularity.

The

range of offences for which they will be seen as proper varies from
person to person, but in general paying back a proper debt to society or
to individuals is seen by most people to be a splendid way of having

justice being seen to be done.
Accountability to the Public/Public Involvement/Nature of Crime/
Assessment. Clearly, it is very important and very proper that public '
taken into account when you're dealing with atiudesnop are

the criminal justice system. It is such an absolute truism it sounds
silly to say that it's there to serve the public, although perhaps even
that is not uncontroversial. Presumably, if the law is there to produce

civil peace, to produce harmony and tranquility, you cannot achieve that
without the real participation of the public.
What are the limits on it? My own feeling is that limits should be
those of principle, not those of process.

You're not quite sure when

[portion of tape inaudible].. .[feelings of] revenge or new measures
proposed will undo all the traditions of due proces; and all those
safeguards that we've_got in the criminal justice system.

In that

case you'd have to look very carefully at them.
But if the limits that you're talking about, are much more to do
with process [and are definitely going to produce administrative
problems], there's going to be resistance to that. Given all the basic
goodwill for a system of reparative justice, then I don't think we can
afford to let process and administration and history get in the way of
making proper change.
JOANNA SHAPLAND
Professional Attitudes/Victim Attitudes/Cultural Differences. What
I've heard from prosecutors and from the judges are the concerns that
I've heard from prosecutors in Scotland and from judges and from court

personnel in England. I think it's amazing that there is such a
similarity. We've heard quite a lot about victim needs this morning.

Don't take it from me, looking at English victims, or from what I know
about Scottish victims, as to what those needs are. Go and find out what
Canadian victims think, because if you set up a system, however popular
it appears to be, and that system is not actually going to fulfill the
needs of victims, then it would just become an expression of how nice we
all are about caring for victims and so forth.
Another thing: this system is going to have to be operated both by
the lay participants, the offenders and the victims as well as by the
prosecutors and judges and defence counsel. It's got to be a valid
system, a workable system, for all those who are concerned with its
operation and its implementation.

ALAN HARLAND
Aims/CS versus Compensation/Public Attitudes. Chris Nuttall pointed
out the fact that both in Canada and the United States community service
programs seem to be running much more smoothly than restitution
programs.

In the United States one might say they are running where

restitution programs are not.

There is such a huge gap between the two

programs in terms of the practical difficulties.

This fact points to the

very starting point of this conference. Community service is an
extension of what we are doing now, it is another way of punishing
offenders, it doesn't require much of a system adjustment in terms of
or practice. You "make them pay" by the number of years inphilosy
prison or the number of years on probation or the number of days in
community service. The quality shifts but the factor is still the same
-- it's an arbitrary fixed - amount of time as a punishment for crime.
Redress, on the other hand -- the compensation order -- does require a
shift in thinking. It requires, ineluctably, a shift in thinking that
does make people uncomfortable in the system.
Public-Political Attitudes/Reform Process/Resistance to Change. It
requires some reconsideration of some of the practical obstacles to
recovery by victims in the criminal justice system that I pointed to the
other morning.

For example, as I said, one of the major obstacles to

victim recovery in the United States is the extent to Which we lock
people up for long •eriods of time.

We don't care in the United States

very much, or at least the general public and politicians don't care very
much, what happens to people when they go into prisOns, and I have a
great deal of sympathy for the correctional administrative point of view
expressed. It's very difficult for a prison administrator to get
anything in the naine of humanitarian concern for offenders.

My hope is

that we can elevate the interest in redress and justice and victims to
the level that I certainly believe it deserves. It may have some

practical consequences; I've already seen this in the United States where
prison administrators who couldn't get a thing on behalf of humanity for

offenders are now able to say unless you give me this program I can't do
anything for victims.

And victims vote; victims are a very useful

political platform and this is starting to play its part.
So although I've been very negative throughout this conference, I
see much more cause for optimism in Canada than I ever have in the United
States.

So if I appear to have been overly critical, I don't apologize

but I do say that my criticism is tempered by a realization that things
are, I think, to a large extent more thought out this side of the border

than they are to the south of the border.
LOUIS BLOM-COOPER

Legislation/Aims/Guidelines. Firstly, the point that Chris Nuttall
was making this morning I see as being—the most important one, that
legislation is absolutely crucial in this area. All of my experience
tells me that if we're going to resolve the problems which have existed

over the years between the courts and the executive as to how we operate
our penal policy and penal practice -- and I don't need to elaborate upon
the difficulties -- it is parliament that has got to draw up the lines of

penal policy. It is absolutely right that parliament should be
absolutely clear as to what the policy is. I know judges are very fond
of saying please give us more pieces of armour in penal sanctions, give
us more complete discretion because we have to apply it from case to.
case.

I'm afraid I'm against that. I think we want to leave discretion

to the courts but to be quite clear as to the boundary lines of that
discretion. From my experience, for example, when dealing with maximum
penalties in the United Kingdom, when we found that they were all so high

_

that they were almost irrelevant to any kind of sentencing policy it
meant that the court formulated them in a way which I think satisfied
very few people.

It seems to me that legislatures have got to get

involved in this game and say quite clearly to the courts what the
purpose of the policy is and what the boundary lines are.
Administration/Sentencing/Prosecutor's Role. My second point may
reflect a very "English" view and I apologize if I'm talking in terms
which aren't particularly relevant to Canada.

I think the role of

counsel in the process of redress in the courts is absolutely crucial.
As far as the United Kingdom is concerned we've got to make one major
change - which I don't know whether you have to make here or not -and that is that counsel for the prosecution has got to be involved in
the sentencing process. It's no good any more for counsel for the Crown
to say I've got my conviction and my role in the court room is finished.
I think the state has got to declare a rule as to what is the proper
disposal. We've got to get away from the idea that sentencing is really
a battle between the judge and defence counsel in which the judge almost
inevitably becomes an advocate because he gets no statement from the
other side, namely the state. I think we've got to get counsel absolutely involved in the whole of this process so that the court can adjudicate
as between rival views, between what the Crown thinks is the proper
disposal and .what defence counsel is advocating on behalf of his client.
Sentencing Policy/Use of Prison. My last comment really is
stimulated by Mr. Braithwaite's contribution this morning. I wholeheartedly endorse what he was saying. Particularly I was very delighted to
hear him say it's high time that courts and parliament stop using prison
as a kind of social dust bin.

When we have offenders with whom we don't

know what to do, we simply pass the buck to the prison services.

We've

got to stop that, and we can stop that by simply saying that for every
offender there is a disposal which fits the penal policy which parliament
is laying down. Rather than simply talking about alternatives to
imprisonment, we've got to look at the use we make of the prison.

It's a

very scarce resource; it's in very short supply; we should use it
extremely sparingly and only when literally we have to use it. This
hasn't always been the case.

CLOSING SUMMARY AND REMARKS
Hans Mohr
Osgoode Hall Law School
York University, Ontario

General Approach/Theory versus Practice. As a whole, as a way of
characterizing the conference, what came to mind was that of a magical
performance of the "now you see it, now you don't' kind. That's just one
metaphor; many others have been suggested.

One judge said that this

morning's session was called a round table because we go round and
round! Let me just go quickly over the two days.

On the first day Ab

Thorvaldson tried to ask us or push us or command us to take a more
rigorous stance, to define our terms and our concepts.

Now he did expect

controversy and true enough he got it. The whole question of conceptual
clarity accompanied us throughout the conference, with some people taking
an "academic" or "theoretical" approach and others feeling we want to be
more practical. It switches around, so the practical . people became
academic and the academics as usual tried to become practical. Nevertheless the conceptual issues I think are important and are with us, and I
will come back to them a little bit later.

Legislation/Current Practice. Judge Duranleau . then gave us a
demonstration of judicial practice, and in doing so I think a number of
the people in the audience felt that What he was demonstrating as
judicial practice really was in many ways illegal. Judge Hutton, for
instance, later quite openly declared to us that deferring sentences is
only done by two judges, namely Judge Duranleau and Judge Hutton. I
think he knows very well that it was done by even more judges until the
Ontario Supreme Court said no, you can't do it.

Well, néither legisla-

tion nor the appeal courts seem to have necessarily a binding influence.
But let us remind ourselves,. as Holmes said, that law is what the courts
do, and also that the life of the law is not logic but experience. Shen
of law is not logic but experience, of course we have to

Isaylife

reverse that because experience that is devoid of logic isn't of much
value either.

In fact when Ezzat Fattah introduced Judge Carver and said

that Judge Carver had 20 years experience I really held my breath because
I wondered whether it referred to one year's experience 20 times over or
actually 20 years experience -; -It was the latter.

Now Louis Blom-Cooper of course has been a one-man continuing law
reform commission ever since I became aware of his work in the 1950's,
and he was a one-man law reform commission right here.

He reminded us of

another one-man law reform commission, Jeremy Bentham, whom he apparently
likes, but he forgot to tell us that Bentham's influence -- although his
work is, I agree, magnificent -- was singularly absent in the development
of criminal law.

Criminal law is still as Blackstonian as it was and

even though Bentham couldn't stand Blackstone, Blackstone still holds the
day, I claim.

The one thing that Bentham, however, did give us -- and

this seems to be the fate of most reformers in this area -- was the
panopticon.

So most of our penitentiaries still show the practical

consequences of Bentham's thinking. I think there's a lesson in that.
In any case, in the first afternoon, after the optimistic presentation on the conceptual level, it seemed that the comments that followed
afterwards were interpreted as somewhat negative. Looking over my notes,
I found that they weren't really negative. I think of David Weisstub who
in his own inimitable fashion started to shoot holes in the structure.

I

think Adrian Marriage was again concerned -- his concern came up several
times -- that we can spawn ideas by the dozen but we don't seem to have
the means to carry out those ideas, and not only the means, we do not
seem to have the commitment and the political will in fact to make those
ideas operative. Jim McClatchie, being of the John Howard Society, of
course told us to go out and do it.

Now he referred to Saskatchewan and

I meanwhile found that he lives in Ottawa.

Victim Attitudes/Victim Role. The second day got us into some of
the topics of restitution and community services. Let me say first,
about the restitution topic -- . and perhaps too much has been said about
this -- I was interested particularly in Joanna Shapland's remarks about
the victims and what victims were really saying and how they engaged in
negotiation with offenders. Her perception of victims was very different
than we generally assume. And this is something that I remember now,
earlier studies by the Law Reform Commission also found: after the
commission of the crime they are very angry at the offender; after being
through the process they are very angry at the criminal justice system.
So there may be, after all, some use for the system in this regard. But
what-1'm concerned about here, although I very much support bringing the

victim into the process, is that we have a tendency, after having made
offenders into helpless people we have to do something for, now to 'make
another group dependent. Since we failed with the first group, we make
another group of people, namely victims, into helpless people. I'm not
saying that victims do not need support, nor that Victims should not have
the right to restitution or compensation and so on. All I'm saying is
that the way in which to engage in it, the way we approach it, as John
Hogarth said, has to give back some of the power of arranging this
process to the people who are involved.
Compensation/Procedures/Diversion/Reconciliation. I'll come back to
this later, but I think Peter Burns told us that he really had some
respect for the French system. I take it he would support the small
district court, where you do not have a division between criminal and
civil law and where in fact apologies and all kinds of things can come to
the foreground. What I'm saying is let us be careful that, in our

attempts always to construct systems, to construct theories, to go into
rational accounts, we really forget the shape and colour of people's
interactions. We also forget, and constantly forget, against all the
evidence we have, that in dividing not just criminal law and civil law,
but also dividing offender and victims, we see all these as isolated
portions. Well, let me remind you that for even the most serious

offences there is in most cases a relationship between the victim and the__
offender. Those things do not come out of the blue; they are embedded in
the social context and therefore have to be understood in that context.
The victim and offender do understand it in that context. Some of the
experience of the reconciliation people bears this out, but let me point
out that the reconciliation process is a very different process than the
one we have now.

Criminal Process/General Approach. About Alan Harland, but let me
add one point stemming from what he said, which I think was overlooked.
It appears that restitution was an idea of some committed people who
thought it was a good thing, and I took it from him that when those
people really got the sense and meaning of it, and started restitution
programs, in fact they worked. But as soon as you systematized it, as
soon as you put it into the framework that we have at the present then I
think that for reasons that he and others have- lientioned, failure is

•

indicated.

Our system, our criminal justice system, cannot deal with

people, it cari only deal with logic, thought and so on.
Compensation/Administration/Procedural Models/Victims/Offender's
Roles. We should note that the experience of the United States, as

Harland reported it, in the administration of restitution is similar to
that in Canada. Margery Heath told us that, as I took it, in the
Saskatchewan restitution program, 75% to 80% of the restitution was in
default. This doesn't particularly surprise me because if you look at

other areas -- and again we make this criminal/civil distinction -- if we
look to civil law, look at areas like maintenance in family law, we see
exactly the saine figure.

Seventy-five to 80% of the maintenance orders
are not honoured. Again I suggest to you why they are not honoured in
most cases is because the very process has polarized people to an
extent. Everybody wants to maximize the amount that their clients get
without thinking that in the end most of their clients get nothing. Once
you have such polarization, once you have the adversary mode -- and I
know it's banal and old and we don't talk about it -- I suggest many of
the things we're trying to do simply do not have a place in this mode.
If you try another mode, if you really think that people can come to

terms with what their obligations are, and what they feel to be fair and
just, then I think your rate of agreement and your rate of paying up and
people holding to their agreements will be much-higher. It is us who are
the problem.

Now Peter Burns took us through the legal exercise of looking at
legislation, looking at the case law and pointing out to us what came up
very often -- the immense complexity in which we are involved, the
complexity which we cannot escape at the present - moment.

But I think

Peter came down again to the essential question. If we look at the Code
not so much the cases, why is it the court has construed the provisions
so narrowly? Why is it that we are so stingy when it comes to the
concerns of real people?

Peter told us about the constitutional

problems, again the civil/criminal split, all of which is very true and
very honest.

A commentator too was honest in saying look, in the kind of

position I'm in, the kind of job I'm doing, that's what you have to
expect.

I don't think he expressed a personal view, I think he expressed
_
a view from somebody who is in the system and can recognize that the way

his daily work runs determines him to act in certain ways. So we have
those legal constraints, we have the complexity, and obviously, as long
as we must live with it, we cannot ignore it.
Victim's Role. Mr. Roslak gave us a very clear demonstration -- I

didn't think this would come from a Director of Criminal Justice -pointing out again what I said before about victims, that they really do
not get a proper share in the courts.
there simply is no place for them.

Again, as most of you recognize,

And I don't say this in a negative

way; it's simply a reality.
Police Resources/Police Role/General Approach. About Constable

Snowdon:

it was good to have the police lere and I'm sorry he was the

only member.

He was quickly appointed by Professor Wèisstub to be a

member of the academic community, because he too could do a "on-the-onehand and on-the-other-hand" kind of presentation. He too pointed out to
us that there are certain restraints in the system as it is, and if
you're involved in the business of detecting the crime, identifying the
offender and putting him through the system, then there is in fact very
little left of the energy of the police force. Again let me remind you
of the observation that police officers used to be called peace officers;
they're now called law enforcement officers. And I . suggest to you that
that is very significant, because keeping the peace in the community is a
very different enterprise than taking the book and saying it's wrong but
it's not me.

I know it's nonsense but we must go by the book. He says
"It's the law; it's not me," and the judge says "It's not me, its the

law," and so the buck is passed on along the system. It is everyone's
responsibility, and I think,there was some recognition here in the conference that indeed we cannot go on just:pushing the problems on to the
last people, the correctional services, and letting them handle it.
Corrections has known for some time that the problem goes back into the
community and the circuit goes on.
Community Service/Assessment. Let me get to yesterday afternoon

and community service.

I was impressed with Judge Carver's

presentation. Some people were astounded that he could make a
calculation that one pint of blood was worth five hours; some felt rather
uneasy about that. Certainly, if we want to legislate that and to have
all the necessary legislative controls obviously we could not have that,

but on the other hand I looked at Judge Carver and thought of him in his
own community, his own context, and thought well, yes, you can have it.
So what I want to say again is it's one thing to abstractly think about
this; it's another thing to see it in the context.

What does the person

who gives the blood feel about it? What does the community feel about
it? And so on.

There are contexts in which if we make rational abstrac-

tions and generalizations we miss the point entirely.
Aims/General Approach/Terms. Alan Harland has told us again and
again that restitution is a problem for the courts; community service
orders are not for the reasons he gave. And yet he, too, had to fall
back and say:

"It's punishment; let's not say it's rehabilitation or

anything else; it's punishment."

Well, you know that punishment is as

defunct a concept as all the others. What do we mean by punishment these
days -- to go into a place where you're left alone, get three square
meals a day, and so on.

Again I'm saying this partly with tongue

in

cheek, but I think that we often romanticize prisons in the positive as
well as in the negative sense.

When people cut off offenders' heads and

quartered them, then it was clear What punishment was.

It's a very

unclear concept now and we tend to fall back on an old one.
I enjoyed Duncan Chappell's reminder that community service orders
reminded him of the penal colonies but again it's all ambiguous because
look at Tasmania now. Obviously transportation to the penal colonies was
a roaring success.

So what I'm saying here again is let us see these

things, and say not that transportation or this or that is bad, but to
look at what happens to people? What is it that develops in their lives
and what kind of communal feeling, what kind of relations, vat kind of
energy can they bring to bear on their lot. Because I think, on the
other hand, that only offenders get community service orders is a
mistake. Most of you when you get up and have to go to work, I mean when
Marx talked about wage slaves he didn't have just the [tape inaudible] in
mind.

Now we are all in the same boat; we haven't got any time.

Offenders have plenty of time... [t ape inaudible]...He sits in his office
and he works all day and doesn't have time for restitution and all of
these kinds of things.

On the other hand we appoint people in the

community that have plenty of time.

It struck me when 1 was in the

psychiatric field that if I came from Mars and looked here, saw one group
of people with white coats running around and scratching their heads, and
another group of people playing cards and talking
of it in that business?
accurate.

--

who has the better

So again our preconceptions may not be all that

In fact, I really believe that if we opened up all prisons

tomorrow, the day after tomorrow the prisons would be full. And I'm

•

serious about that.
Programs/Ontario. Turning to the commentators on the community
service order, I think Arthur Daniels gave us a demonstration of a very

good program.

I have the same problem with Art Daniels that I had in the

past with Don Sinclair. Don Sinclair was Deputy-Minister of Correctional
Services in Ontario and when he talked about corrections and correctional
institutions, you couldn't afford not to go there!

And let me tell you I

have no problems, as Alan [Harland] has, with Art's figures. The work is
very good, and also what the research demonstrated particularly to me, is
how they felt about the community services.
if somebody says:

Indeed, how can you knock it

"For the first time I felt..." and so on.

Now we can

write this off, but nevertheless, if the people say they felt that way,
then it is so.
"Widening the Net." However, I do have a problem

--

and here I am

and that is that our age-old experience is that
in agreement with Alan
as you expand the system, as you make these provisions, it grows and
--

grows and grows.

The problem with alternatives to imprisonment, as

mentioned so often, is that as soon as we add on another part to the
system, the old one remains.

And it is quite clear when you retain

punishment as a way out, everything you build onto the front end finally
feeds into that. I don't think there's any question about it, and that
is really problematic for all people in the field, especially the
corrections field, because the ambiguity is so great. It comes up, when
we talk about decriminalization, or diversion and so on. All the good
things we do we can see in the end open up the flood gate and let more
people in.
General Approach. So this is very problematic

the way we conceive
of what we are doing, the way we have cut up the areas either
-

intellectually into criminal and civil law and so on, the way we cut up
our roles, defence and charge, etc. but now have followed a rational and

technological model which is not much different than other models in this
society. We must know by now that the whole training toward a
technological approach, which I don't knock when it canes to objects in
technological things, as the solution of human problems, has severe
limitations, especially severe limitations if underlying this is no
concern or conception of what the good life is Iike.

Such a concern or

conception, I think, is something that is still rather far away from us.
Let me finally say that it was a spirited conference. There was a
lot of honesty in this conference. There was a lot of "forth and back;"
people showed their positions.
could not have happened.

When I think back, ten years ago this

The Crown attorney would have given us all

kinds of nonsense about why he cannot do things. Now he just says no,
that's it.

Judges would not have dared ten years ago to say what they

said in this conference. I agree they are exceptional judges, but
nevertheless they just said that's what I do and if it's reasonable and
meaningful to the community it's important.

So What I wanted to say with

that is that yes, we have to think about it; yes, we have to talk about
it; yes, we have to do things. I don't think we should despair that
things don't get any better or that we have been there before. We
started by saying that a symposium has partly to do.with drinking, partly
something to do with talking.

Wéll, a symposium to me is still Plato's

symposium, Which has something to do with love...
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PROGRAM NOTES
CRIME AND REDRESS: NATIONAL SYMPOSIUM ON REPARATIVE SANCTIONS
May 31 - June 2, 1982
Vancouver, B.C.

General Purpose of the Symposium
In the past decade there has been considerable development in

criminal justice procedures and programs requiring offenders to make up
in some way for the harm caused by their offences. There continues to
be, however, a great deal of controversy about the aims and nature of

"reparative sanctions," and hence, much difference of opinion about how
far a criminal court should and can go in applying them, and how they
should be provided for in legislation. Particularly in view of the major
review of the Criminal Code now underway in Canada, it is considered
essential that the various theoretical, legal, and administrative issues
surrounding the development of reparative sanctions are discussed in a
systematic way. The symposium is designed to assist toward that end.
A proposed list of issues, with specific questions relevant to each
issue, is given below.

In general, the first session is intended to deal

with the basic theoretical questions about what reparative sanctions are,
whether they can or need to be justified as responses to crime, and
whether they represent a significant development in sentencing.

The next

sessions deal with the many legal and practical problems surrounding

specific forms of reparation, and the last session will consider implications for policy and legislation.
The list is tentative and will need to be reduced to a manageable

It is not implied that the symposium will have the time to deal
with all of the issues. Further, the selection of issues and specific
size.

questions may well be challenged, and it is the aim of the symposium to

provide just that opportunity. It is hoped, however, that in keeping
with the intent of the symposium to deal with specific policy issues, the
material will help to provide a frameWork . for the discussions.

A Proposed List of Policy Questions
SESSION 1:

General Principles (Monday Afternoon, May 31, 1982)

Be Definitions
Is it agreed, for the purposes of the symposium:
-

that the terms redress or reparation will be used, roughly synonymously, as general terms meaning the making up, in some way, for the
harm entailed in an offence?

-

that a reparative sanction therefore is any sanction which requires
offenders to make up in some way for the harm entailed in their
offences? and

-

that the main forms of reparative sanctions are:

compensation

(money payment), restitution (restoration of property), community
service (unpaid labour or service for the benefit of the community),

and victim service (unpaid labour or service for the benefit of the
individual victim)?
-

general damages consists of all items of loss which the plaintiff is
not required to specify in his pleadings in order to permit proof
and recovery in respect of them at the trial.

-

special damages consists in all items of loss which must be specified by him before they may be proved and recovery granted.

The
difference between special and general damages is basically one of
procedural law.

-

pecuniary damages are those losses flowing from the worsening of the
plaintiff's financial position as a result of the offence.

-

non-pecuniary damages can be Characterized as a compensation for
physical and mental pain and suffering endured and to be endured,
loss of amenities and enjoyment of life and loss of expectation of
life.

Justification
-

Why should a criminal court make an offender repay or repair the
harm done? - Is the concept valid as a sentencing principle? Can it
be justified in terms of the aims of the criminal law?

What are the
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primary aims of reparative orders - to keep offenders out of
prison? to save money? to help "rehabilitate" offenders? to deter
them? to "do justice?"

to assist victims?

Assumptions About the Concept of Crime

The above questions raise some more basic questions about the concept of crime itself and the nature of the harm entailed in crimes. Some
forms of reparation involve individual victims and raise issues about the
status and rights of such victims in the criminal as opposed to the civil
process. The first session of the symposium may therefore include
comment on such questions as:
-

What are we assuming to be the aim or aims of the criminal law?
What distinguishes the criminal from the civil law? Are the traditional distinctions between "public" and "private" law, between
crimes and torts, considered valid and necessary? Can civil and
crimimal processes be combined?

-

Who, in principle, is the victim of a crime? Whom should the
offender pay? - the community?, the individual victim (if any)?
Both? What is the status of the individual victim in the criminal
Process?

-

What does the offender pay for? What kinds of harm does a crime
denote? Does a crime always imply intangible harm to the community? Is such harm always compensable in addition to any tangible or
intangible harm to an individual victim?

Significance

-

-

If we accept the concept of crime and the validity of reparative
measures as criminal sanctions, how important are they? If for
example, a reparative order is intended to "do justice," why should
a criminal court seek to express the notion of justice?
How important, for social order, is doing justice in sentencing? Is
there any reason to believe such sentences will have an effect on
the moral attitudes of the public or of the offender? Will holding
offenders accountable in this way have any effect on recidivism or
on the crime rate? Or does that matter?

-

In short, if doing justice by means of reparative sentences is
legitimate in principle, is it also a significant or important
sentencing aim?

Specifically, should the sentencing judge give

primary consideration to it over other sentencing principles?

SESSION 2:

Compensation by Offenders (Tuesday Morning, June 1, 1982)

Criminal vs. Civil Nature
-

Is a compensation order essentially a civil remedy which may (or may
not) be offered as a matter of convenience for the individual victim
in the criminal process and as an adjunct to that process? Or is it
justifiable, as a method of achieving redress, as a criminal sanction consistent with the ends of the criminal law?

Priority
-

If compensation is justifiable as a criminal sanction, is it a good
method of achieving redress?

Should it have priority over other

methods of reparation such as community service?
Community as Victim
-

If a crime, by definition implies harm to the community as a whole,
can an offender, in principle, be required to pay compensation to
the public purse as well as the individual citizen victimized?

Status of the Individual Victim in Criminal Proceedings
-

Does the individual victim make a claim for compensation as an
individual protecting his private interests or as a citizen representing all citizens whose common interests have been harmed?
Should the individual victim have a (legally enforceable) right to

make a claim for compensation frcm the offender? Does the victim
have a right to compensation itself in a criminal court?

Does the

court, in any sense, put, itself in the position of a "collection
agency?"

If it appears beyond reasonable doubt that the offender cannot or
will not pay a compensation order, is it appropriate that a sentencing judge order that the victim be compensated from a state
fund?
Enforcement

-

Should the victim be obliged to enforce a compensation order as if
it were a judgement rendered in a civil proceeding? Should he even
be permitted to do so?

-

If the criminal court is to have the responsibility for enforcement,
what powers should it have?

Types of Harm Ccupensable

Is the offender, in principle, liable for only the tangible or
"easily ascertainable" harm a crime may entail or for all of the
types of harm a crime entails, both tangible and intangible?

Should

the sentencing judge, in principle, be permitted to order compensation for both "pecuniary" and "non-pecuniary" damages?
Assessment of Harm

-

Where the offender disputes the amount of harm claimed, what procedures are appropriate to resolve the matter?

Are the procedures

developed in the civil process applicable?
-

How closely does the amount of compensation ordered have>to approximate the actual harm done? Might it be sufficient for a criminal
court to order only partial or even token compensation?

Equal Justice

-

How can variation in the assessment of harm be controlled or
limited, especially as regards assessments of intangible forms of
harm (assuming this is permitted)?

-

Is there a need to develop guidelines on "tariffs"' to assist the
courts toward uniform application of the law in this respect?

Setting Maximum Limits
-

Should there be maximum limits to compensation orders as criminal

sanctions, particularly if intangible forms of harm are to be
included and if the offender is liable to the attachment of all
assets?

If so, should a flat ceiling be established for all

offences or should limits be provided for each offence or category
of offence?
-

More generally, if the courts are to be permitted to combine a
compensation order with other types of sanction such as the fine,

probation, community service, or imprisonment (as is presently the
case) should there be restrictions on the maximum severity of such
aggregated sentences?
Third Parties
-

Should insurers or other third parties be eligible to receive

compensation?

What is their status?

Indirect Compensation
-

Would it be more practical to require offenders to pay compensation
to a state compensation fund rather than directly to their victim?

-

Is it acceptable in principle that offenders as a group be "taxed"
to help fund state compensation schemes?

Eligibility
-

What types of cases are most appropriate in practice, for compensation orders in preference to community service orders or victim

service orders? What sort of offender is most likely to cooperate?
Should certain types of offenders be excluded, in the legislation,
from eligibility?

Assisting the Offender to Pay
-

Is compensation out of the question for offenders who are sent to

prison, or can renumerative work programs be devised for offenders
in prision Or on leave from prison or while on parole, to assist him
to earn the money?

-

For offenders remaining in the community, is there a need for
special employment services or special charitable or public service
work, paid by the state, to assist the offender to earn the money
required to pay the order?-

Administrative Agency

-

In the assessment, adjudication, collection, and enforcement of
compensation orders, What are the roles of the various sections of
the criminal justice system?

Providing for Compensation in the Code

-

Should a compensation order be provided for in the Code as a sanction in its own right along with other reparative sanctions, as a
condition of probation, or both?

SESSION 3:

Community Service (Tuesday Afternoon, June 1, 1982)

Aies

-

What is the primary or main aim of community service which justifies
it as a criminal sanction? - the moral development of the offender
and/or the public (the "justice aim")?

the guidance and assistance

of offenders (rehabilitation)? keeping offenders out of prison?
punishing offenders (for reasons of deterrence or denunciation)?

or

simply administrative economy?
-

Is it important, for policy and legislative purposes at least, to
decide this matter?

Eligibility

-

Should all offenders, in principle, be eligible for community
service or should it be restricted to certain offence or offender
groups?

-

If certain restrictions are desirable should these be stated in the
Code

or left to judicial discretion and 'policy guidelines?

Equal Justice
-

In view of differences of opinion about the aims of community
service, administrative problems, and the traditional difficulties gntailed in assessing the seriousness of a specific offence, how can
reasonable uniformity in deciding upon the severity of community
service orders be achieved?

-

Is there a need for a community service "tariff", based on offences
or categories of offences, to guide the sentencing judge?

Setting Minimum and Maximum Limits
-

Should there be any minimum limit for community service orders?
so, What should it be?

If

Should it be stated in the Code or left to

provincial policy or judicial discretion?
-

Assuming there should be maximum limits to a community service
order, should the maximum be stated as a flat ceiling or some sort
of tariff. based on categories of offences?

In either case, What

should the maximum(s) be?
-

More generally (and as mentioned earlier as regards compensation) if
the courts are to be permitted to combine a community service order
with other types of sanctions, should there be restrictions on the
maximum severity of such aggregated sentences?

Consent of Offenders
-

Is it necessary (unlike other types of sanction) to obtain the
formal consent of the offender to a community service order?

Or is

such consent merely desirable?

Enforcement (Legal Procedure)
-

In the case of non-compliance with a community service order, should
the court be permitted to modify or rescind the order in favour of
an alternative sanction, or sanctions at its discretion?

Or should

certain alternative sanctions e.g. imprisonment, be mandatory?

Availability of Community Service Tasks
-

Have there been problems to date establishing a sufficiently lare

work bank?
Have there been objections from unions and if so how have these been
dealt with? How could conflict with union interests be coped with
if community service was used by the courts much more than it is at
present?
What Tasks are Appropriate?
-

Should there be restrictions on the type of work considered appropriate? Can a task be difficult, onerous or otherwise unpleasant
and still, in principle, be acceptable.

What Beneficiaries are Legitimate?
-

If charitable organizations are to be included as beneficiaries, how
is that term to be defined?

Community Service as a Fine Option
-

Should special provision be made in the Code for the use of community service as an alternative to the fine or should it simply be
permitted, under the provisions regarding fines, that in default of
payment the court may consider any other sanction it considers
appropriate?

Providing for Community Service in the Codé
-

Should a community service order be provided for in the Code as a
sanction in its own right, along with other reparative sanctions, as
a condition of a probation order, or both?

SESSION 4:

Policy Roundtable (Wednesday Morning, June 2, 1982)

A list will be made up of the most important and controversial
questions of those discussed in the first three sessions, along with any
other issues or policy questions which are proposed in the course of the
symposium. A group of panelists experienced in sentencing policy

development will be asked to comment on the issues, with adequate opportunity for audience participation.
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