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CANADA

LiBRARY OF PARLiAMENT

BiBL1OTHEQUE DU PARLEMENT

SENATE REFORM

The commitment in the 1987 Constitutional Accord(l) to put

Senate reform on the agenda of yearly constitutional conferences, and the

growing support in some quarters for an elected Senate,have rekindled the

long-standing debate on the future of the upper chamber of the Canadian

Parliament. The purpose of this background paper is to take stock of this

question.

AN OVERVIEWOF BICAMERALISM

In western constitutional history, bicarneralism was

originally justified by the need to representthe aristocratic &ement of

society in a distinctive way within Parflament. The classical theory in

relation to this was expressed in the 18th century by Montesquieu in a

famous passagefrom his The Spirit of Laws:

In a State, there are always people distinguished by
birth, wealth or honours; but if they were mingled with
the people, and if they had there only one voice like
the others, public freedom would be their slavery, and
they would have no interest in defending it, because
most resolutions would be against them. The share
which they have in legislation should therefore be
proportionate to the other advantages which they have
in the State: which will be the case if they form a
body with the right to stop the undertakings of the
people, as the people have the right to stop theirs.

(1) The reader should keep in mind that the amendments in the Constitu-
tional Accord of 3 June 1987 will become part of the Canadian
Constitution only after a constitutional resolution authorizing the
Governor General of Canada to proclaim them has been approved by the
Senate, the House of Commons, and the legislative assembly of each
province.
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Thus, legislative po~r will be entrusted tà both the
. .. body of nobles and the body chosen to represent the

. peopl~ ~ each . of which . will have their meetings and

. deiiberations separate!y, . and separate views and

interests.. . . . .

Of the three poWers of which we have spoken, that of
judging is, in a sense, nonexistent. There remain only
two; avid as they require a regulating power to tenper
çhem, the part of the legislative body which is
composed of nobles is very well-suited to produce this

S ~ ~ . .

. The body of nobles mOst be hereditary. . It is so,

fIrstly, by itj nature; and, besides, it must have a
. very great interest. . in maintaining its prerogatives,

. hateful In themsel yes , and whi ch , I n a free State , must
. always be in danger. . • . . .

But , as an hereditary po~rcould be tEmpted to pursue•
. i ts own i nterests and neglectf those of the peopl e , it
is necessary that in matters’where there is a supreme

. interest in corrupting it, as ~with respect to laws
concerning the raising of money, it plays a role in the
legislation only in terms of its faculty of preventing,
and not of its faculty of legislating.

. I call faculty of. legislating the right to order by
itself, or to correct . what . has been ordered byanother. .1 call faculty of preventing, the right to

. render null and void a resolution taken by some other;
which was the power of the tribunes of Rome. And

. . al tP~Ough he who has the faculty to prevent may~also.
have the right to approve, then, this approval is.
nothing more than a decl aration that he wi 1 1 make . no

. . —use of his faculty to prevent, and arises from this
faculty.(2) . . . . . . C

:. ~ . The pr’eceding extract is taken.. from a chapter dealing with

the British system. The reader will have recognized the description of the
composition and powers of the British House. of Lords. This chamber still

constitutes the,.typical model of the aristocratic . upper chamber, although
its powers were significantly reduced by the Parliament Acts of i9li(3)

(2) tiontesquieu, •De l1esprltdes.lois (The Spirit of Laws), editions

Gamier FrIres, Paris, 1973, Vol. 1, p. 172-173 (translation).

(3) 1 and 2 Geo. V, chap. 13.
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and •j949,(4) and its composition altered by the creation of Life Peers in.
% . . 1958. In the 19th century , ~this fliodel imedominated in most European

. states , with the ~members of the upper chamber owing their . seats . either to
heredity or to appointment by the sovereign. . . . .

.. If the need to . pri v•i 1 ege the 1 eadems of society had remai ned
the sole justification for upper chambers, one may wonder whether they
would ~have survived th! spmeading of the ~democratic spirit over the 1 ast
200 . But it is to the Anemican Fathers of the Constitution that we

. owe the elaboration of a new justification for second chambers, this time
as instruments of representation of the territorial communities of a

State. Theomigin of th! U.S. Senate, which is the exanple always referred
to, is enlightening. . . The cónstitutio~ framers of 1787 were trying to
reconcile , through the ~process of federalism, the need for union with the
maintenance of regional autonomy. But the l!ss populous states viewed with

apprehension thecmeation of a legislature endowed with important powers
but within vihich the application of proportional representation would leave

them in a minority position. The large states, on the other hand, could
not accept being placed within this legislative body on an equal footing
with states two or three times less populous. And, as de Tocqueville
writ!s: . .. . . . . . .. . .

. Under these circumstances, the result was that the

rules of logic were broken,as is usually.thecase when
interests are opposed to argiznents. The legislators

. hit upon a middle course which brought together by
force two systems theoretically irreconcilable.

. . . The pminciple of the i ndependence of the states .

triumphed in the formation of the Senate, and that of
. the sovereignty of the nation in the composition of the .

. House •f Representatives. . . .

Each state.was to send two senators to Congress, and a
number of representatives proportioned. to its popula-tion. . .

(4) 12, 13 and 14 Geo. VI, chap. 103. See also 0. Hood Phillips,
Constitutional and Administrative Law~5th edition, Sweet and Maxwell,
London, 1973~ p. 107-113. . . .
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It results from this arrangement that the state of New
York has at the present day 33 representatives, and
only two senators; the state of Delaware has two
senators, and only one representative; the state of
Delaware is therefore equal to the state of New York in
the Senate,while the latter has 33 times the influence
of the former in the House of Representatives. Thus
the minority of the nation in the Senate may paralyze
the decisions of the majority represented in the other
house, which is contrary to the spirit of constitu-
tional government ~

A reading of the Federalist Papers gives a clearer under-

standing of the intentions of the designers of this model. In their eyes,

the equality of the states in the Senate was a constitutional acknowledge-

ment of the sovereignty still left to the states and a way of ensuring the

preservation of that sovereignty. At the same time, designation of

senators by the state legislatures would permit more elitist recruitment

(‘a select appointment~) while creating a useful link between the two

levels of government.(6) This new model made it possible to create a

moderating counterweight to the directly-elected house without openly

contradicting the democratic principle. The French constitution framers of

1875 understood the usefulness of the model and transposed it within the

framework of a unitary State by creating a Senate elected by the mayors and

municipal councillors, with overrepresentation of the less populous and

presumably more conservative communes, a model which is essentially still

in force.

Second chambers have been passionately decried in some

quarters. The old objection of Siêyês under the French revolution is well

known: if the second chamber contradicts the first, it is not democratic;

if it agrees with the first, it is unnecessary. While repeating this

dilemma, which liberal minds considered simplistic, Harold Laski saw no

reason to maintain this institution, even in federal states:

(5) Alexis de Tocqueville, Democracy in America, Vol. 1, New York, Alfred
A. Knopf, 1946, p. 118-9.

(6) Alexander Hamilton, James Madison and John Jay, The Federalist Papers,
Bantam Books, New York, 1982, p. 313-314.
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Whether from the angle of its composition or of its
powers, it is, in fact, impossible to discover a satis-
factory Second Chamber in any way able to check the
authority of the House of Commons. (...) Anyone who
examines the nature and history of Second Chambers in
general will discover that their main purpose is at
least to delay, and, if possible, to prevent, the
disturbance of the status quo. They are, in fact, part
of the general tactic of conservatism. They enable the
propertied interests in a State to interpose a barrier
in the way of Radical legislation. (...) Indeed, it
might be urged with justice that even in a Federal

~ State no real necessity for a Second Chamber
exists.(7)

These arguments, which ignore the role often played by

second chambers in terms of regional representation or the improvement of

laws, have not remained without effect in practice. tAlmost obligatory

prior to 1914,’~ writes Michel Bouissou, “it (bicameralism) became optional

between the two wars, and almost unusual in those constitutions entirely

developed after 19451 (translation from French).(8) Opponents of the

second chamber happily point to its abolition in Denmark, Sweden and New

Zealand since the end of the second world war, as well as its total absence

in the 10 Canadian provinces.(9) They refer to the successive reduction

of the powers of the British House of Lords in 1911 and 1949 and the

prudence with which the Canadian Senate uses its considerable constitu-

tionally acknowledged powers. According to a survey of all countries a

decade ago, unicameralism prevailed in 84 and bicameralism in ~~~(1O)

Nonetheless, many authors and politicians continue to defend

vigorously the maintenance of second chambers. The historical evolution

triumphantly pointed to by the partisans of unicameralism is not all on one

(7) Harold J. Laski, Studies in Law and Politics, George Allen and Unwin,
London, p. 119 and 121.

(8) M. Bouissou, ‘1Bicamêrisme ou bicaméralisme’ (bicameralism) in
Encyclopaedia Universalis, p. 257.

(9) The last remaining provincial upper chamber, the Legislative Council
of Quebec, was abolished in 1968.

(10) Laurent Trivelli, Le bicaméralisme (bicameralism), Payot, Lausanne,
1975, p. 67.
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. was shown i.n the over-representation of the less populous ~Atlantic

provinces at the . expense of Ontario and, to a lesser extent , Quebec . The
goal •f protecting minorities was shown in the creation , in Qiebec only, of

. : 24 senatorial ~constituenciei and ~the • requirement that Quebec senators

should reside in or meet the land qualification in one of them:• this
. I system favoured the appointment ~of senators from ~Mgi o-Quebec constitu-

encies. ~ Francophone minorities outside Quebec, however, did not receive
the same considei’ation. . . . .

. As established in 1867, the Senate was composed of 72

members, 24 for each of the three divisions of that era: Ontario, QUebec

and the Provinc!5 then: called Maritime provinces (Nova Scotia and New
Brunswick). Its members were appointed for life by the Crown on the

. recommendation of the Prime . In ~addition ~to the afomementioned
property qualification, they.had to be at least 30 years oldand to reside

. in the province for which they were appointed. Senators lost their seats

if they stopped attending Senate sittings for more than two consecutive
. séssilons, if they went. bankrupt or if they lost the property qualifica-

. tion. TheSpeaker of the Senatewas not elected b~his colleagues, as was

. . the Speaker of the Commons, but appoi nted by • the Crown on the mecommenda-

tion of the Prime Minister, like the Lord Chancellor in England.
. . The powers of’ the Senate, which have not been amended since

1867 . (except with ~regard to the amendment of the ~Constitution)., are

. impmèssivi on paper . . In formal terms, the Senate comes immediately after’
the Queen and before the House of Commons in the 1 i st of components of the~

•Canad~an Parliament. For a law to pass, it must be agreed• to by the

. . Senate: if a bill passedby the Houseof Commons isamended in the Senate,
the amendment must in turn be approved by the Commons, failing which the

entire text will die on the Order Paper. Supremacy was conceded to the
Commons only In terms of fi’nancial. initiative. . . . .

A. Formal Changesto the Senate Since 1867

Like all other parts of the Canadian Constitution, the

provisions relating to the Senate may be amended in two ways. Formal
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amendments change the constitutional texts in accordance with an estab-.

lished procedure. The same texts may also be amended informally by either

judicial interpretation or constitutional practice.

Most formal amendments have dealt with the distribution of
seats among the provinces and were made necessary by the evolution of the

small confederation of four provinces to the status of a country with 10

provinces and two territories. The Manitoba Act of 1870 provided for the

addition of two senators for that province and the British Columbia Terms
of Union the following year, awarded three seats to the new member of the

federation. The entry of Prince Edward Island into Confederation in 1873

earned it, under section 147 of the Constitution Act, 1867, four seats, the

representation of each of the other two Atlantic provinces having been

reduced from 12 to 10 seats. The decennial censuses of 1881 and 1891 meant

successive increases in the number of senators for Manitoba, first to three

and then to four. In 1887, the “Northwest Territories” of the time were

given two seats in the Senate, a figure which was doubled in 1903. Two

years later, the newly-created provinces of Alberta and Saskatchewan each

obtained four seats.

Thus, in 40 years, a series of arrangements had brought the

total number of senators from 72 to 87. The Constitution Act, 1915

reorganized and rationalized somewhat the bases of the representation by

creating a fourth division, the Western division, composed of the provinces

of Manitoba, Saskatchewan, Alberta and British Columbia, each represented

by six senators. The same act provided for the awarding of six seats in

the Senate to Newfoundland when it entered the federation in 1949.

Finally, in 1975, the two territories were each awarded one seat by a

federal act.

In structural terms, the principal reform was the reduction

in the senatorial term in 1965 by the Canadian Parliament acting alone.

Under the tems of this reform, which does not apply to senators appointed
on or prior to 2 June 1965,(12) senators must retire at age 75.

(12) On 17 February 1988, nine senators fell into this category.
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Almost unnoticed when the Constitution was patriated~ the

reduction i.n the powers of the Senate in constitutional matters contained

in the Constitution Act, 1982, helped to clarify the real power of each of

the actors in tems of Senate reform. Many believed that the federal

Parliament had since 1949 had the power the amend as it pleased the

provisions of the Constitution pertaining to the Senate, under section 91.1

of that Constitution. The Trudeau government made this interpretation,

widely accepted by commentators,(13) the basis of its Bill C-60 on

constitutional reform, in which it distinguished the reforms which could

henceforth be made without the consent of the provinces (including replace-

ment of the Senate by a House of the Federation) from the more ambitious

reforms, notably those dealing with the distribution of powers, which would

require the consent of the provinces. However, in light of objections from

many quarters, the Supreme Court of Canada was asked to rule on the

question and rendered in December 1979 a unanimous judgement confirming

that as the law stood at that time, the consent of the provinces was

necessary for the reform of the essential elements of the Constitution and

the powers of the Senate.(14)

Under the amending formula provided for in the Constitution

Act, 1982, the Canadian Parliament has exclusive authority to amend the

provisions of the Constitution of Canada in relation to the~ Senate. In

matters for which no special formula is provided, the procedure involves an

act of the federal Parliament to be introduced in either House and having

the agreement of both.

A more demanding procedure, however, governs amendments

affecting the following four matters: the Senate’s powers, selection of

senators, the number of senato~rs by which a province is entitled to be

(13) Peter W. Hogg, Constitutional Law of Canada, Carswell, Toronto, 1977,
p. 202; R. MacGregor Dawson, The Government of Canada, University of
Toronto Press, Toronto, 1970, p. 301 n; Eugene A. Forsey, Freedom and
Order, McClelland and Stewart, Toronto, 1974.

(14) Re: Authority of Parliament in Relation to the Upper House £1980],
1 S.C.R. 54.
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represented, and the residency conditions to be met by senators. In these

areas of vital importance, amendments are made by a proclamation of the

Governor General authorized by resolutions of the Senate, the House of

Commons and the legislative assemblies of seven provinces representing 50%

of the population of all of the provinces. In addition, although the

Senate has the power of initiative in these matters, it enjoys only a

suspensive veto of 180 days. In the absence of Senate agreement, the House

of Commons has only to wait 180 days and then adopt the constitutional

amendmenta second time.

This complex formula weakens the authority of the Senate,

which no longer enjoys a veto over the essential aspects of its structure

and functions, while paradoxically retaining a veto over more modest

amendments. It strengthens the power of the provinces, whose role in the

matter is officially recognized. The whole procedure scarcely facilitates

reform of the institution. It is well known how difficult it isto obtain

provincial consensus in delicate matters.(15)

.B. Informal Changes to the Senate Since 1867

Much more important than these formal changeswould appear

to be those made to the functioning of the Senate by political practice and

j un sprudence.

One of the rare judgements in relation to the Senate is the

case of Edwards v. Attorney General for Canada ([1930] A.C. 124). The

controversy surrounded the possibility of appointing women to the Senate.

It was argued on the one hand that the B.N.A. Act permitted the appointing

of “persons” and that that expression included women. Others pointed to

the repeated use in the Constitution of the pronoun “he” to designate

senatorsand concluded from this that half of the Canadianpopulation must

be denied the right to be called to sit in the Senate. The conservative

interpretation, confirmed, by the way, by the Supreme Court of Canada, was

(15) For a discussion of the current proposals for constitutional amend-
ments affecting the Senate, please see p. 36.
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rejected by the Judicial Committee of the Privy Council in 1930. It noted

that “the exclusion of women from all public offices is a relic of days

more barbarousthan ours.”(16)

The essential evolution, however, has been the slow but

constant erosion of the real powers of the Senate. The constitutional

right has remained practically the same but in fact senators have become

more and more cautious in its use, even whert the official opposition has

been in the majority in the Upper House. The veto was applied to only 7.9%

of the public bills between 1867 and 1873, but to none over the course of

the last 25 years. Approximately one-quarter of the public bills were

amended by the Senate during the first six years of Confederation, but only

6.4% from 1957 to 1960.(17) Between 1960 and 1982, according to a

compilation by the Information and Reference Branch of the Library of

Parliament, the Senate amended 35 of the 1,000 or so public bills passed

during the period; the House, moreover, accepted the Senate’s amendments to

30 of these bills.

Concurrently with this decreasing legislative role, the

Senate has developed, particularly since 1968, an investigative role

applauded even by opponents of the institution. Senate committees appear

particularly well placed to carry out long-term studies. Their members

remain in office for a long time. The more routine tasks of examining

votes and bills which often engage the attention of Commons committees take

up less of the time of Senate committees. The public experience of

senators, either in politics or business, makes them, in principle,

excellent investigators. The productivity of Senate committees of inquiry

in the last 20 years has fully justified the hopes placed in this formula,

but without necessarily silencing all of the criticisms directed at the

institution. In the mid-1970s, the Honourable Renaude Lapointe, the

Speaker of the Senate, could even affirm that far from behaving as an

(16) [1930] A.C. 124, p. 128.

(17) Unless otherwise indicated, the statistics are from R.A. MacKay, The
Unreformed Senateof Canada, revised edition, McClelland and Stewart,

Toronto, 1963, p. 199.
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ultra-conservative body, the Senate had displayed a spirit of social reform

in its inquiries.(18)

The fact remains, however, that, in the eyes of many, the

Senatehas not been able to fill the role of regional representative, the

main justification for a second chamber in the federal system. This is

despite the presence in its ranks of personalities with a great deal of

experience at the provincial level - at one time it contained four former

premiers. Hence the flowering, in the wake of the new affirmation of the

provincial order of government since the 196Os, of proposals for revital-

izing the institution and helping it play its principal role more

effectively. We will now turn our attention to these proposals.

SENATE REFORMPROPOSALSSINCE 1968: THREE “GENERATIONS”

The large number of proposals for Senate reform attests to

the ingenuity of Canadian political scientists and politicians. However,

the various suggestions may easily be grouped into a half-dozen basic

options - such as, elected Senate, Senate appointed by the provinces - each

of which enjoys an often transitory period of popularity before giving way

to a new proposal more in keeping with the political and constitutional

balance of the moment. Many of these formulas represent only a repetition

of models in vogue a few decades earlier. It would be presumptuous for

anyone to claim to have discovered the perfect formula and thereby to have

resolved a debatealmost as old as Confederationitself!

The Research Branch of the Library of Parliament prepared

for the Special Joint Committee on SenateReform in May 1983 a compilation

of all the serious proposals for Senate reform made since 1968: it

contains 16 proposalsfrom the federal and provincial governments,parlia-

mentary committees or~organizations like the Canadian Bar Association and

the Canada West Foundation, as well as at least seven private members’

(18) Renaude Lapointe, “The Role of the Second Chamber in Canada” in 5.5.
Bhalerao (dir.), The Second Chamber. Its Role in Modern Legislature,
New Delhi, 1977, p. 10.
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bills.(19) To this list should be added the often specific suggestions

for reform put forward before the Committee by several witnesses,(2O) as

well as the report of the Committee itself, tabled on 31 January 1984.

~ At the risk of simplifying matters somewhat, it is possible

to di sti ngutsh three “generations“ of Senatereform proposals.
The first generation contains three proposals, all from the

federal government: the government White Paper entitled The Constitution

and the People of Canada published in 1969; Bill C-60 of 1978, which is

that Paper’s rather belated translation into legislative language; and the

1972 report of the Special Joint Committee of the Senate and the House of

Commons on the Constitution of Canada (Molgat-MacGuigan Committee). All

these proposals share a common characteristic: they are aimed in one way

or another at involving the provinces in the selection of half of the

senators, with the other half continuing to be appointed or elected by the

federal government. The 1969 White Paper confined itself to suggesting

that the senators “representing the provinces” be appointed by each

provincial government “with or without the approval of the legislature,

according to the terms of the Constitution of each province.”

Bill C-60 on constitutional reform, tabled in June 1978, was

as specific and detailed as the 1969 White Paper had been vague. The

proposed “House of the Federation” was to contain 118 members, half of whom

would be appointed by the House of Commons after each general election and

the other half appointed at that time by the Legislative Assembly pf each

province after each general election; each member would remain in office as

(19) L. Massicotte, Collation of Proposals on Senate Reform, Library of
Parliament, Ottawa, 1983. This is available from the Library of

~ Parliament in both official languages.

(20) Noteworthywere ~the contributions of ~Professors~André ~Bernard, Robert
Jackson, Edward McWhinney, Gil Rémillard and Senators Royce Frith and
Michael Pitfield; see relevant Proceedings of the Special Committee,
as well as the article by Hon. Gordon Robertson in Policy Options,
September 1983, p. 8-11.
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Although a similar proposal was made in 1962,(24) we must

attribute the suddenpopularity of the West German Bundesratconcept to the

new situation created by the election of the Parti Québêcois in 1976. The

six Canadian variations of this proposal suggestedsince 1978 constitute

the ‘second generation’ of Senatereform proposals.

These distinguish themselvesby the very favoured role they

give to the provincial governments: these proposals would empower the

provincial governments to appoint all of the members of the second chamber,

and make it a permanent instrument of intergovernmental coordination by

introducing the provincial premiers to the very heart of the federal

legislative process. It is scarcely surprising to note that four of the

seven proposals came from provincial sources: Ontario’s Advisory Committee

on Confederation and the Government of British Columbia in 1978, the

Liberal opposition in Quebec in 1980 (“Beige Paper”) and the Governmentof

Alberta in 1982. But the arguments underlying the West German Bundesrat

concept also appealed to the constitutional committee of the Canadian Bar

Association and some elements of the federal Progressive Conservative Party

in 1978 as well as the Task Force on Canadian Unity (Pépin-Robarts) the

following year.
It would be pointless to repeat the details of these various

formulas. All of them would have the members of the second chamber

appointed and recalled by the provincial governments and acting on their

instructions. They graded the powers of the new body according to the

importance of the provincial interests at stake, reserving for it an

absolute veto over the federal government’s exercise of its powers to

intervene in areas of provincial jurisdiction: declaratory power (section

92.lOc of the Constitution), spending power, emergency power, etc... On

all matters falling clearly under the jurisdiction of the central govern-

ment, however, the proposed Councils would have had, at best, only a

suspensive veto. Such a body would have been less the second chamber of

(24) Peyton V. Lyon, “A New Idea for Senate Reform,” Canadian Commentator,
July-August 1962.



LIBRARY OF PARLIAMENT
BIBLIOTHEQUE DU PARLEMENT

16

the federal Parliament than a watchdog for provincial interests, a rampart

of sectional autonomy.

The criticisms directed at the Bundesrat concept were

numerous and certainly contributed to the relative (but perhaps temporary)

disfavour into which this idea has since fallen; the political context born

of the Quebec referendum of 1980, however, and the patriation of the

Constitution the following year more essentially explain this unpopu-

larity. The partisans of federal preponderance observed that the

unilateral powers of the central government constitute an indispensable

characteristic of Canadian federalism and allow for greater equalization of

opportunities for Canadiansin the least prosperousregions; subordinating

the exercise of these powers to the formal consent of the provinces would

impede their usage,generally to the advantageof the richest regions. It

must be observed that while the Bundesrat concept ensures that the sectoral

autonomy of the provinces is respected, it strikes a blow at that of the

central government, although it could be argued that to enable the

provinces to control the central government’s use of its power to encroach,

is merely to re-establish a balance which is currently compromised.

Finally, opponents of the concept underscore the differences between the

Canadian and West German contexts: the Bundesrat operates in a society

where the first allegiance of citizens is indisputably to the central

government and falls within a Constitution which reserves for the latter

almost all legislative powers, conceding to the provinces only powers to

enforce the laws debated and passed in Bonn, in addition to meagre

legislative powers. Though West German federalism is centralized enough to

allow for a Bundesrat, is the same thing true of Canadian federalism?

Curiously, such a council was also the target of some

partisans of the provinces who saw in it a dangerous Trojan horse. They

pointed out that in federal West Germany, the importance of the powers of

the Bundesrat has contributed not to decentralizing West German federalism

but rather to centralizing it, Faced with the necessity of controlling the

Bundesrat in order to govern effectively, the successive governments of

federal West Germany strengthenedtheir control over the regional wings of

the party in power in Bonn and favoured the success in the provinces of
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coalitions sympathetic to their views, even if this entailed intervening,

sometimes conspicuously, in the regional political process. And it is

common knowledge that the decisions of the Bundesrat are based on partisan

rather than regional considerations. This is not the first time that a

reform has produced the opposite result of what was expected!

The federal governmenthas remainedcold, if not hostile, to

this model . In a document made public in August 1978, it flatly rejected

this idea, and the two federal parliamentary committees which subsequently

studied the question came to an identical conclusion. By proclaiming the

death of cooperative federalism in 1982, Prime Minister Trudeau reduced to

nil the prospects for a model which requires a broad identity of views

among the partners in order to function smoothly.

It is in this context that the advent of a ‘third genera-

tion” of proposals,i.e., a Senateelected directly by universal suffrage,

must be understood. The promoters of this model are responding to a wide

range of motivations. Some want to revitalize the institution; they feel

that only direct election will do this and that, in the absenceof such a

reform, the Canadian Senate will see its legitimacy atrophy and will, in

the long term, be abolished. Others think that the Canadian federation is

one of the most inclined in the world to intergovernmental squabbling, and

that the lack of representation of regional interests in the federal

Parliament is a major reason for this state of affairs. They maintain that

the House of Commons cannot really play a role of regional representation

becausethe plurality electoral system would favour regional polarization

of the parties and entire regions of the country would in practice be

excluded from the real centres of power, i.e., the government caucus and

the Cabinet. Moreover, party discipline leads electedmembersto behaveas

federal party members rather than as regional representatives. Nor is’ the

Senate in a position to play the role of regional representativeowing to

the partisan nature of appointments,party discipline and, in particular,

the limited use it can make of its powers. With the insertion of a Council

of Provincial Delegates within the federal legislative process being

excluded a pri on , there remains 1 i ttl e but the sol uti on of di rect

election. Still others see that the election of the Senate according to
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out of 144); in compensation, Francophone senators would have a veto over

linguistic measures.

One may wonder how the Senate proposed by the Committee

would fit into the international scene. The model proposed is compared

below with elected upper chambersin other democratic countries.

B. Relative Position of the Proposed Senate

~ Seven western democracies now have a second chamber elected

in whole or in part by universal suffrage. They are Australia, Belgium,

Italy, Japan, Spain, Switzerland and the United States. Australia is

probably the oldest example, since election of the Senatethere dates back

to 1901. The most recent is Spain (1978). It is interesting to compare

the relative position of these chambers to that of the Senate proposed by

the Joint Committee.

Evaluating the relative power of a legislative body is a

complex operation; several criteria should be considered in arriving at an

overall assessment.

~ The following comparative grid is based on a point system

applied to a set of 11 criteria totalling 100 points. The method followed

takes its inspiration from Nnerican research.(25) In considering second

chambers, let us suppose at the outset that the “ideal type” of a strong

Senatewould include the following characteristics: it could participate

in the selection of the Head of State and overturn the government; in

addition to having power of initiative in all legislative matters, it would

have a veto over all bills of any nature, and in particular supply bills

and constitutional amendments; treaties and some appointments would require

its assent; senators would be elected for a longer term than members of the

other House and would not be bound by party discipline; finally, the Senate

(25) For an application of this method to the status of the governors of
the American states, see H. Jacob and K.H. Vines (dir.), Politics in
the American States. A Comparative Analysis, Little Brown, Boston,
1965, p. 217 et seq. See the appendix for the weighting of the
different criteria.
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powers.(27) Clearly, the first danger was deemed more serious than the

second. Politics, it was once said, is above all the art of choosing

between great disadvantages.

C. Reactions to the Report

The joint chairmen of the Committee held a press conference

after the tabling of the report and committee members toured the provincial

capitals. Many articles and editorials resulted; provincial governments

reactedto the report and Senatorsdebatedits content.

Two ideas clearly emerge from the newspaper comments. Both

the quality of the report and the essence of its recommendations were

praised. The newspapers remained sceptical, however, as to the chances of

its successin the near future. A Toronto Star editorial may have best

summarized the general reaction by its title “Good Senate Plan Has Poor

Prospects.”

Praise was unstinted in most newspapers, both French and

English. For the Globe and Mail, “the proposals deserve a respectful

hearing and a full national debate.”(28) An editorial in the Edmonton

Journal commented: “At last, a report from a special federal committee

that puts forward proposals which are timely, lucid and elegant in their

simplicity and common sense.”(29) The Winnipeg Free Press saw it as “the

most serious and practical program for Senate reform that Canadianshave

yet seen.”(30) ‘Soberly written, stripped of the quibbling typical of

this kind of literature, the document impresses by its clarity, relevance,

even the boldness of its recommendations,” according to Jean-Louis Roy in

Le Devoir.(31) Le Droit described the suggestions in the report as “very

(27) This would be tantamount to reversing the existing discrepancy.

(28) Globe and Mail (Toronto), 3 February 1984.

(29) Steven Hume, Edmonton Journal , 4 February 1984.

(30) Winnipeg Free Press, 2 February 1984.

(31) Le Devoir (Montreal), 2 February 1984.
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interesting.”(32) In the Toronto Star, Ross Howard called them the best

ideas advanced hitherto.(33) For Jean-Paul Desbiens, the double majority

“is a way to enable Quebec to regain what it lost with patriation of the

Constitution.” He spoke of “the passage from arbitrariness to election’

and the determination of a fixed mandate as gains and called on the Quebec

government to participate in the debate.(34) However, the Calgary Herald

declared the Committee’s proposal defective; one of its commentators went

so far as to write: “The entire thesis is so riddled with anomalies and

contradictions that one wonders how a group of 18 seasoned parliamentarians

could come up with anything so obviously unworkable in its practical

details.”(35) This assessment echoes that of the Gazette which sees in

the proposal only a “recipe for trouble.”(36) Several aspects of the

report were the subject of specific comments. Rejection of proportional

representationwas deplored by the Vancouver Province, while the Ottawa

Citizen observedthat the passagesof the report on this subject left most

of the arguments in favour of proportional representation intact.. Le

Soleil of Quebec City felt that partisanship would dominate regional

interests in an elected Senate. The nine-year term was criticized, not

only for its length (only senators in France are elected for such a term),

hut because if senators served for one term only, they would be unaccount-

able to the electorate.

The reactions of the provincial governments were more

reserved. Nova Scotia and Prince Edward Island endorsed the principle of

an elected Senate; British Columbia did the same but rejected an increase

in the number of seats. Saskatchewan deemed the report “less than

(32) Le Droit (Ottawa), 2 February 1984.

(33) TorontoStar, 5 February 1984.

(34) La Presse (Montreal), 15 February 1984.

(35) Calgary Herald, 4 February 1984.

(36) The Gazette (Montreal), 2 February 1984.
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The reactions of senators were chilly on the whole, although

the press had estimated that a third of them Were in favour of an elected

Senate. The debate on the report gave rise to speeches by Senators

Donahoe, LeMoyne, Stewart, Macquarrie, Denis, Robichaud and Leblanc. Among

their themes were the inevitably partisan nature of an elected Senate, the

relative reduction in Quebec representation, the proposed increase in the

number of senators and the cost of the reform. However, some speakers

supported the recommendations in chapter 7 of the report concerning reform

of an appointed Senate.

The report of the Joint Committee opened the way to other

proposals supporting the elective option for a reformed Senate. The next

section looks at two examples of more recent support for an elected Senate

and reviews the attitudes of public opinion on that matter.

RECENT SUPPORTFOR AN ELECTED SENATE

A. The P4acdonal d Cotmni ssion Proposal s

The reformed Senate proposed in the Report of the Royal

Commission on the Economic Union and Development Prospects for Canada(39)

(known also as the Macdonald Commission) is similar in many ways to the

model recommended by the Molgat-Cosgrove joint committee. However, the

Macdonald Commission differs on two major points: by recommending that the

Senate he elected by a system of proportional representation and by

rejecting the attempt to give senators a significant degree of independence

of party.

The Commissioners’ proposals for a reformed Senate a~re based

on their belief that the Senate should embody the federalist principle and

provide the regional representation lacking in the House of Commons. The

reformed Senatemust be elected, and election to the two Houses should take

(39) Canada, Royal Commission on the Economic Union and Development
Prospects for Canada, Report, Volume III, Minister of Supply and
Services Canada,Ottawa, 1985.
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introduce the complexities of such an electoral system into our political

system.

B. A “Tn p1e E” Senate

The “Triple E” movement calls for a reformed Senate directly

elected by the people of Canada, with equal representation by province and

with powers that allow it to be effective. The “Triple E’ concept gained

official recognition when it was endorsed in the report of the Alberta

Select Special Committee on Upper House Reform published in March

1985.(42) Furthermore, the Alberta legislature unanimously adopted a

resolution to approve in principle the report of the Select Special~

Committee on 27 May 1985. This support proved to be a national launching

pad for the “Triple E” Senate option.

The Alberta Committee recommended that the Senate of Canada

‘should maintain as its primary purpose the objective established by the

Fathers of Confederation, namely to represent the regions (i.e., provinces)

in the federal decision-making process.”(43) In addition, the Committee

proposed that the Senate should continue to act as a body of “sober second

thought.” Finally, the Committee came to the conclusion that the Senate

should not be a forum for intergovernmental negotiations. To fulfill that

function, the Committee recommended that the requirement that First

Ministers’ Conferences meet on a regular basis be entrenched in the

Constitution.

The Committee held the view that only a directly-elected

Senate “would enjoy legitimacy and would be able to exercise fully the

significant political and legislative powers necessary to make a valuable

(42) Strengthening Canada, Edmonton, March 1985.

(43) Ibid., p. 4.
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are, however, far from seeing it as a priority. The relative indifference

of the public with regard to Senate reform is illustrated by a CROP survey

carried out in April 1983 for the Canadian Unity Information Office.

Presented with a list of issues and asked to indicate how important they

considered them, the respondents put Senate reform in eleventh place.

Humorists have suggested that the only reason that the subject did not

reach a lower level may have been that there were only 11 issues listed.

The same poll provided insights into the public’s attitude

toward some other aspects of the reform of the Senate. Thus, the equality

of the provinces gets the support of only 21% of respondents, with 45.8%

preferring each province to get a number of seats proportional to its

population. The idea that Francophone senators~ should enjoy special powers

over questions related to the French language and culture is supported by

only 28.9% of respondents and rejected by 59.4%. The September 1983 survey

by the same organization showed that only 18% of Canadians believed

protection of French should constitute a major role for an elected Senate

and reveals in particular the existenceof a major linguistic split on this

point: 49% of Francophones attach importance to this function and only 6%

of Anglophones do the same. Likewise, public opinion would seem to concede

to the elected Senate only a suspensive veto (48.5%) rather than an

absolute veto (12.2%) or ~no veto at all (22.3%). Finally, Alberta is

perceived as being the principal beneficiary of the proposed reform (30%),

with 20% to 26% of respondentsnaming one of the other provinces (multiple

choices were permitted).

A Gallup poll published on 5 October 1987 dealt with the

matter of Senate reform. It should be kept in mind that this poll was

conducted at a time when the Senate was attempting to amend Bill C—22, An

Act to amend the Patent Act. Respondents were asked what they would like

to see done with the Canadian Senate and were offered three choices. Their

answers were as follows: 46% favoured an elected Senate, 23% chose

abolition, 15% supported the present system~of an appointed Senate,and 17%
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did not respond.(48) In answer to a second question, 46% favoured the

Senate retaining its right to turn back legislation passed by the House of

Commons, while 38% wanted that power removed and 17% did not express an

opinion. -

This review of polls clearly indicates that an elected

Senate is the favourite choice of Canadian public opinion. However, it

also reveals an absence of consensus on other aspects of Senate reform,

such as the equality of provinces in Senate representation,the type of

veto to be exercised by the Senate or the recognition of a special role for

the Senate in the protection of the French language and culture.

While discussions were taking place on proposals to replace

our appointed Senatewith an electedbody, a more limited attempt at Senate

reform was proposed by the federal government in 1985. We will now turn

our attention to this initiative.

PROPOSEDCONSTITUTIONAL fdIENDMENT RESPECTING
THE POWERSOF THE SENATE

On 9 May 1985, the then Minister of Justice, the Honourahie

John Crosbie, introduced in the House of Commons a motion for a resolution

to authorize an amendment to the Constitution of Canada altering the powers

of the Senate. This resolution also committed the Prime Minister to

convene a First Ministers’ Conference before the end of 1987 to consider

proposals for the reform of the Senate. The introduction of this resolu-

tion was prompted by the Senate delay in passing Bill C-il, An Act to

provide borrowing authority for 1984-1985.

The resolution proposed that the power of the Senate over

money hills be reduced to a suspensive veto of 30 days. Each such money

bill would be so certified by the Speaker of the House of Commons whose

opinion could not be challenged in court. The resolution provided for the

(48) There should be no attempt to compare the results of this poll with
those of the CROP polls conducted for the Canada West Foundation since
the choices offered to respondents were different.
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Senate to have a suspensive veto of 45 days over all other bills. Finally,

the resolution proposed that if the Senate amended a bill from the Commons

and the Commons did not accept those amendments within 15 days, the bill

would be considered passed by the Senate in the form in which it was first

presented to the Upper House. Only Senate amendments accepted by the

Commons would be included in the final form of the bill that would receive

Royal Assent.

The resolution was debated on 7 June 1985 but was never

brought to a vote. The motion subsequently died on the Commons order paper

when the session was prorogued on 28 August 1986.

Committed to national reconciliation, Prime Minister Brian

Mulroney undertook a major constitutional initiative which resulted in the

conclusion of the Constitutional Accord of 3 June 1987. The next section

will review the provisions of this Accord that are relevant to Senate

reform.

THE 1987 CONSTITUTIONAL ACCORD

The 1987 Constitutional Accord contains a provision

regarding vacancies in the Senate of Canada. Two other provisions of the

Accord are also relevant to the Senate: ~one deals with the amending

formula and the other with First Ministers’ Conferences.

A. Vacancies in the Senate

The Constitution Amendment, 1987 would add a new section 25

to the Constitution Act, 1867 respecting the procedure for summoning

persons to the Senate. The new provision would require Senate vacancies to

be filled by persons whose names have been submitted by the government of

the province to which the vacancy relates. However, the person ultimately

chosen for appointment would be named by the Government of Canada (and thus

be acceptable to it). Technically, the Queen’s Privy Council for Canada

(i .e., the federal Cabinet) recommends that the Governor General ‘summon’

the nominee it finds acceptable to sit in the Senate. Therefore, this new
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procedureguaranteesthat no person will be appointed to the Senatewho is

not acceptable to both levels of government. Moreover, the political

accord accompanying the Constitution Amendment, 1987 contains a commitment

ensuring that the new nomination procedure for senators is to take effect

forthwith upon signature of the Accord and prior to the proclamation of the

amendments. The new procedure is to apply until there are constitutional

amendments regarding the Senate generally.

The government of Newfoundland was the first provincial

government to take advantage of the new nomination procedure for senators.

On 30 December 1987, the Prime Minister’s Office announced the appointment

of former Newfoundland Energy Minister, Gerald Ottenheimer, to the Senate.

Provincial participation in Senate nomination under the

temporary appointment procedure was not well received by some promoters of

Senate reform. The Canadian Committee for a “Triple E” Senate and the

Canada West Foundation have asked that Senate appointments be suspended

until meaningful Senate reform has taken place. In their view, this would

guarantee that the temporary nomination procedure will indeed be temporary.

The nomination procedure itself has raised some concerns.

The new procedure rests on the ability of two levels of government to find

mutually acceptablecandidates. However, there is no provision to deal

with a situation in which a province would refuse to submit a list of

candidates. Furthermore, there is no requirementthat the federal govern-

ment must fill a vacancy: in case of disagreement, the seat could be left

vacant. Finally, it should be noted that although the Yukon Territory and

the Northwest Territories are entitled to one Senate seat each, the Accord

does not give their governmentsthe right to submit a list of candidates.

B. The Amending Formula

The Constitution Amendment, 1987 would add, among other

things, the powers of the Senate, the method of selecting senators, the

number of members by which a province is entitled to be represented in the

Senate, and the residence qualifications of senators to the features of the
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Constitution of Canada that can be amended only with the unanimous consent

of the House of Commons, the Senate(49) and the legislative assembly of

each province. Such a veto power would ensure that no province will be

forced to accept a Senate reform package that does not meet its wishes, It

is quite likely, however, that it will take longer to reach a compromise

with the unanimity rule than with the existing 7:50 formula.

C. Fl rst Mini sters‘ Conferences

The Accord would entrench as section 50 of the Constitution

Act, 1982 a requirement that a constitutional conference composed of the

Prime Minister of Canada and the first ministers of the provinces be

convened by the Prime Minister of Canada at least once each year, the first

to he held no later than the end of 1988. The agenda also entrenched in

the Constitution would include Senate reform (its role and functions, its

powers, the method of selection of senators and representation in the

Senate) and roles and responsibilities in relation to fisheries, as well as

‘such other matters as ~re agreed upon.”

The constitutional requirement for a yearly conference on

the Constitution with Senate reform as a somewhat permanent agenda item

guarantees that Senate reform will be on the political agenda of the

country for the coming years. However, as demonstrated by the Constitution

Act, 1982 provisions for constitutional conferences on aboriginal rights,

the inclusion of a constitutional requirement for such meetings does not

imply that any agreements will be reached. Furthermore, any agreement on

Senate reform at such a conference would have to be subject to the amending

procedure in the 1987 Constitutional Accord which calls for unanimous

consent of Parliament and the legislative assembly of each province.

(49) The Senate’s current suspensive veto of 180 days over amendments to
the Constitution would he unchanged.
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